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PFPREFACE.

Ie wis ab one time hoped that the book in this Series
it Fustice and Police would be weitten by Mre. C, P Ibert,
It he was called away to the Councdl Board of Twdia,
and after a while the woerk was placed in my hands
?r[jr alveady groat regret that the book comes not from
him but from me has been incroased by reading twe
chapters of the unfinished werk thet he left belind him,
They were about the County Courts and the relation
botween Eqnity and Law, and I have hod the great
alvantage of using them in the revision of what I had
alveady wreitbon on the snme topies @ bub For no pard of
this book ean he be held answerable, 1 am also deep
in debt to many writers on Eoglish law, but above all
to Mr, Justice Stephen and D Rudulph (ineist. This
book 35 so short and slight that I must content myself

with a general and inadequate acknowledzment of my
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dehts,  Heeing that to treat my hoge salject exhanst.
ively was ont of the guestion, it has been my endeavour
to ngtice those thifigs which, though of common import-
anee, may not e perfectly well known to every render
of mewspapers—iuoen sl eood widfin, 0% an illustrions
writen said when he undertook o simils  task  six
hundred years ago.
oW ML
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JUSTICE AND POLICE.

CHAPTER L
THE DOMAIN OF ENGLISH JUSTICE.

Tiee word Justice on our title-page will not lead any
Enpglish citizen to expect a book on Ewglish luw in
general.  Sometimes by this werd we seemingly do mean
the whole law., Thus when we speak of courts ad-
ministering justice wo mean that they administer law,
But by eoupling Police with Justice we narvow the
meaning of the lutter word. By the Justice and Polics
of a country are meant those institutions and processes
whereby that country's law is enforced ; whereby, for
ﬁxamplc, those who are wronged obtain their legal
remedies, and those who commit erimes are brought
to their legal punishments, These institutions and
processes are themselves fived and determined by law,
but the Jaw which fixes and determines them is only a
part, and a subsidiary pert, of the whole law, There is
a lorge body of rules defining crimes and the punish-
mants of those who commit them, rights and the remedias

of these who are wronged, but there is alse o body of
B
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rufes defining how and by whom, and when and where,
rules of the former kind can bo put in foree, and roles
of the lutter kind are our :-iill.lj&ct.-lmlt-h!r Therefore,
were the fiction not too audacious, we might eonveniently
suppose ourselves to know all the Boglish luw which
defines rights and remedies, erimes and punislonents ;
the difference, for instance, between manslaughter and
murde , between real and personal property, the offences
Forr which a man may be zent inte penal servitude, and
those for which Le may be imprisoned.  But there is no
need of any such fiction. However technical the law on
these matters may be, the English citizen is likely to
know enough nbout it to allow of his understanding such
brief account ns can hore be piven of the means wheveby
thet law becomes a coercive power. e knows in all
grave yet commion cases whether be is doing a erime or
ne, whether his neighbour is wronging him or no, and
this knowledge will serve for cveryday life. Were it
not so, there wounld he no law, or, which is much the
same thing, law would be a set of rules about as useful
as those of heraldry,

The rules then that we are to consider are subsidiary,
they exist for the sake of other rules which they pre-
suppose,  Still they are of great concern to all, Tt will
little avail us that our law sbout rights and remedies,
erimes and punishments, iz 03 good as may be, if the
law of civil and eriminal procedure is elumsy and in-
efficient. On the other hand, a sysiem of Justice and
Police cannot but do for & nation much other work
besides that which it is set to do directly ; it will shape
the national character, and some awkwardness and insuf-
ficiency for its immediate ends may be forgiven it, if it
invites and compels the people at large to an active
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interest and personel participation in the work of
the law,

But let the scope of onr undertaking be limited ns
narrowly as moy be, still it will be®too wide unlegs we
start with the vesolve of sttending only to mein outlines
and things of daily use, to the neglect both of details
and of all that is unused or unusmal, however curions or
picturesgue it may be.  For instance, of the Beclesinstical
Courts we must say nothing, or no more than this, that
they linve o memorable history ; that, now and sgain,
cases touching doetrine and ritual come before them
which rouse deep fecling and influence the future of the
national Chareh; but thet such enses are very rare, and
that the regulur work done by these tribonals (if regular
work they can be said to do) is trivial.  And thore are,
at lenst on paper, munorinl and other courts, and pos-
gille proceedings which for the same reason must go
unnoticed.  The history of England has been so un-
broken, its very revolutions so legal, that many ancient
institutions preserve o nominal being long after all real
life has left them,

A moe definite i.laum'lur_n,r lies in this, that we are to
speek of Eaglanl, not of Great Britain, nor the United
Kingdom, still less of that great collection of lands which
wo call the British Empire. With us, then, England
will inelyde Wales, but not Scotland, Treland, the Isle
of Man, or the Chanunel Islands, This is the nenge of
our Statuta Book, in which, ever since 1747, the name
England hons comprehended Wales, For a long time
bofore that—we may sy ever since 1535—Wales, for
all,the greater purposes of Justice and Polive, had formed
part of England, and though wotil 1830 it had certain
sourts of its own, still it was not mere divided from

B 2
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England than were the conntios palating, such as Chester,
from the rest of England,  Scotland, on the other hand,
has both substantive law of its own and also an inde-
pendegnt system of judicature, magistracy, nnd police,
Irelond has most of its lnws in common with England,
but it alse hos a st of courts, judges, magistrates,
constables, all to itself,

At yost points there is fur more likeness between the
English and the Irish, than between the English and
the Scotch organisation, There is, for example, a system
of lew courts in Treland which is very like the English,
while the Scoteh is quite different.  On the other hand,
we sometimes find more similarity between England and
Scotland than between England and Ireland. Such is
the case if we look at the organisation of what wa call
“ the palice foree,” the hody of paid constables, Treland
a8 i whole has a police foree in n sense in which Scatland
bas and England has, oot a police force, Lmt mAny
police forees.  What, then, we have to say of England
will in the main be true of Ireland alse. Seotland, too,
and England lave learnt, and are learning, so much
from each other, and have so long formed part of one
United Kingdom, whose laws are made by the self-same
Parlinment, and interpreted by the self-same court of
last resort, that though it would still be rash to argue
that what is law on one side of the border is lnw on the
other also, none the less, any one who looks beneath
technicalities to the weightier mattors of the law will
sed that the two countries are not very foreign to eack
other, and hecome less foreipm yeur by year.

But it is not with similarity or dissimilarity that
we have to do so much ps with independence, and
the three conntries in their Justice and Police are
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independent of each other. As regards the supreme
exccutive eontrol, England is a little more elosely bound
to Scotland than to Irelund, sinee * the Irish Executive
ig still lmpt. distinet, at lewst uutwardfjr, from that of the
rost of the Upited Kingdom.”' The powers over the
police forces, for example, which for Epgland and
Seotland are exercised by the Home Secrotory, are
exereised for Irelund by the Lord Lieutenant. Just
at one point, and that the highest, the three judicial
gystems eoincide ; the House of Lords is the court
of last rvesort for the tlree countries; it hears
sppeals from the English, the Irish, the Beoteh courts.
In this respect the Channel Islands and the Isle of Ban
are more vemobe from us. The appenl from their courts
is not to the House of Lerds but te the Judicial Com-
mittes of the Privy Council, the court of last resort for
Indin snd the Colonies. OF this great court we shall
baaidly have to speak agoin, for though it may be the
most notable court beld in Eoglind, yet it is not,
gave for some little matters, sn English court, a cours
for Englund, Tt is, for instance, the finel court of appeal
from those ecclesisstival courts of which we are to say
no more, but the work that ivdoes as such is only w very
small part of its business. From of eold the King in
Council had exercised an extrsordivary jurisdietion, for
the most part of a penal kind, in eases which the ordi-
aary tribunals could not meet, The misuse of this power
under the Stuarts gaited for this tribupal an ill fame,
for it was the Court of Btar Chomber, and in 1640 this
power wis taken away., DBut just then from the smallest
beginnings another judicial funetion of the Council was
becoming considerable, As o court of appenl for all the

b Citizen Serdes, Truill, Confral Government, p. 68,
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king’s lands beyond the seas, the ficld of its work has
eonstantly grown as conguest nud colonisation have given
Lhe king new lands in every corner of the world. In
1833 the judicial business of the Counecil, which until
then had been done in a somewhat ensunl foshion, was
intrusted to a Committee which was to be composed of
guch privy councillors as should be holding or have held
certair high judicial posts, and in 1871 four paid judges
were appointed, At present, as will be seen hereafter,!
s scheme is at work, the result of which will ba that the
paid judges of this court and those of the House of
Lords, the other great court of lust vesort, will be the
same PersOns.

But when we say that England has a system o
Justice and Police separate from those of Irelund and
Scotland, it is not meant that these two members of
the United Kingdom bear to the English system quite
the same relation as that borne by foreign countries,
guch as France, or even that borne by British territories,
such as Conada, The subject is complex Dbecause it is
governed by many particular rules, but the general
nature of these may be indicated. It is true that when
the question is whether a eriminal prosecution can be
maintained or & ecivil action brought in an English
court, the crime baving been committed, or the cause
of action baving arisen in some pluce out of England,
the answer will commenly be the sume whether that
pl-n,oe be Dublin, or Montreal, or Beelin, In ench case
it is & place * beyond the jurisdiction” of the Engligh
court. The old, and still the main, rule of our criminal
law is, that for a crime done on land out of England
a man cannot be tried in an English court albeit bo

I Bee below, p. 52,
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is the Queen's salject. Lo start with, the eriminal law
was very thoroughly localised ; not merely the boundaery
of England but the boundary of each county amd of
each  hundrved was of great concern, Arg to the
bundred, iliat hos long censed to bave importanes, but
it is etill the primary rule that o man must be tried by
a jury of the county in swwhich the crime was done,
Statiutes have made very many exceplions to th® rule;
but still it is the rule.  Crime, then, done in no county,
the ordinary English courts could not punish ; but to
them bas now been transferred a jurisdiction which the
court of the Admival bad over crimes done ot ses, and
sowe considerable inromls have been mwade on the rule
‘that # crime done on land out of England cannot be
bried here,  There i3 o special law as to crimes
done in India, and i treason, murder, or manﬂluugi:ter
15 ecommitted on land out of the VUnited Kiugdom
by a subject of the Queen, be can be tried for it in
England.

And so with eivil actions, The important question as
regurds the pluce at which un act was dene, or af which
the subject of dispute is situate, is whether it is in
England, not whether it is within the United Kingdom
or the Queen's dominions, How the competence or the
decision of an Euglish conrt will be affected by the fact
that suchea place is beyond the jurisdiction, it would be
long to tell.  * Our courfs are said to be more open to
admit petions founddd upon foreign transactions than
sthose of any, other Ewropean country; but there are
restrictions in respect of loeality which exclude some
foreign causes of nection . . . . such as trespass to
land "' An English court will not entertain an action

U Mr, Justice Willes, Law Reports, B Queca’s Bench, pr, 28,
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for the recovery of land in Anstrin or in Lanarkshire ;
on the other hand, o man whe is resident in Epgland
enm be sued in England for a debt contracted by him
in Paris: put Peclbles For Paris, the result is the
LI,

But if we regard, ot the competence of an English
court to entertain & suit or proseeution, but the executive
power ef making persons and things which are not in
England amenable to English justics, then Scotland and
Ireland are more closely conneeted with England than
are the colonies, and much more closely than the lands
of foreign states.  For the arrest of one who has com-
mitted o erime, Eogland is organised as a whole, and
the United Kingdom as o whole, and the British Empire
as a whole.  There are warrants for the apprehension of
criminale which will authorise their arrest in any part
of England ; bot the usual warrants issued by justices
of the peace camnnot ol once be execwted save within
the distriet (wsually o county or town) for which the
justice is justice, or in case of fresh pursuit, a some-
what wider space. 1f the warrant is to be put in foree
in ooy place beyond these limits, it must frst be
# backed," endorsed, by one who is & justice for that
place. Now, in this respect the United Kingdom is
¢ whole. The warrant of a Yorkshire justice can be
made an awvailable authority for arresting ¢ man in
Caithness by the same simple process that would make
it available in Kent. But if the eriminal has fled to
any of the Queen's dominions (let us say to a colony)
outside the United Kingdom, the procedure for bringing
bhim to trial in England is by no means so simple. In
4 case of grave crime he can indeed be arrested and sent
to England, but the process is set about with safeguards
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agninst oppression. It involves, first, & presumptive
proof of the chorge before o colonial magistrate ;
secondly, ay opportunity for applying to a colouial
court .uf taw, which has o djm'mt-iuum'_v power ni dis-
churging the fugitive if to send him back to England
seulls  oppressive o too severe a punishment ; and,
lustly, an order by the coloninl governor, who aguin
bis o discretion to exercise. In this matter there is
regiprocity  bolwecn the soveral purts of the Cueen’s
dominions } and in sending o fugitive back from England
to a colony, the Home Seerctary plays the part which
in the reverse process is assigned to the colonial governor.
But if the fugitive is in & foreign land, then be will be
be}'ﬂnd the veach of Moglish or British justice, The
foreign state may surrender him, and may be bound by
treaty to surrender him. Great Britain has now many
brenties with foreign states for the reciprocal extradition
of those acewsed of certain cvimes, and there is a definite
procedure in this country for the extrmdition of those
whom wo are thus bound to surrender. But to
execite ils own coercive provesses io fovign countries,
Englisl or British justice wakes no endeavour, and
of course there are goml ressons why nmone should be
made.

If wo look at the means of compelling o person to
give evidvmce concerning matters which arve before an
English court, we see ngain this triple organisation.
A person may be stummoned ss s wittes:s from any parg
of Englund, and if he does not come Lo can be punished
by the court that summoned Lim.  Then again, English
courts ean summon & witness from Scotland or Ireland,
and i he does not come be can be punished by a Scotch
or Irish court. From any of the Queen's dowminions
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outside the United Kingdon he eannot thas be sum-
moned, but in aid of litigation in an Enoglish court o
commission may be sent out to the colony to take his
evidence there, and if he will not give it o colonial eourt
cnn punish him.  If bowever heis in the land of o foreign
state, then it rests with that state to compel him or not to
give evidence for the purpose of English litagntion ; we,
for opr part, do provide processes wherehy o person in
England can be compelled to give evidenee to bo used
before foreign tribmnals,

Agpain, the civil judgments of an Epglish court con
be made available in Beotland and Iveland, and those
of a SBeoteh or Ivish eourt im Ellgh.tnd. by a silllph‘
process of rvegistration which invelves no further lite-
gation, But the judgmeot of o foreign, or even of o
colonial court, canpot be thus enforced in England.
Speaking very generally, we may say that an
English court will treat the judgment of o foreign
or eolonial court as  deciding finally between  the
parties to the litigation any guestion which it pro-
fessedly decides ; but if the person against whom it
has been given has lands or goods in Eﬂg]uhd, these
cannot be seized umtil an English action  bas  been
brought and an Eoglish jodgment hos been given
against him.

What, however, has hiere been said alout Lhe organisa-
tion of the United K_ingr.lclm a% a whole for Justice and
Police, and the looser organisation of the British Ewmpive,
does but indicate the effect of statutes for the mors
part quit,e modern. This organisation has beesn E!uwl}'
created as failures of justice have brought home to Par-
liament the need of connecting together more closely the
severnl lands over which it beavs soversign sway, Possibly
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the conoection will become yet eloser.  There was o time
when ench ecounty in England might have heen waid to
have an independent system of Justice and Polico; but
we who are to speculate about neither the future nor
the past, shull do well to think of England as o territory
which bas oue system oll to itself,



CHAPTER IL
CIVIL ARD CRIMENAL JUSTICE,

A warunrat division of our subject hns alrendy sug-
gested itself.  The main objects of justice are to afford
remedies for the infringement of rights, and to insure
the punishment of erime. Now, the notion of punish-
ment seems quite distinet from that of exacting redvess,
The eriminal in the interest of the community is hanged
or imprisoned.  Any person whom his crime has wronged
gains nothing by this punishment. The debtor, nt the
instance of his creditor, is forced to pay what is due; if
he will not pay, bis goods or lands will be seized in order
that the claim against him may be satisfied. Here the
ereditor obtains something very definite, while the debior
i mot punish~d, be suffers no harm or loas bevond what
is mecessary in order that aoother may have hiz due
This distinction between remedial justice -amd penal
justice is likely to show itself in the law of cvery age
and every country that we can dompure with our own,
by giving rise to two different systems; there will Le
eriminal cases and eivil cases, a eviminal procedurs and
a civil, perhape criminal courts and civil courts, This
distinction is, in general, well marked in England. Ti
i true that for civil and eriminal trials the same judges
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huve been largely employed, that the prosecution of
erimes bos been left vory much to the public at Iltrgﬂ,
that o trinl has been conducted in much the same form
and spirit whether it would end in sentence of death or
in judgment for damages.  Dut, for all this, a civil action
18 ome thing, o criminnl prosecution is qnitu another, A
fow eontriasta should be noted at onco.

OF course, thongh a weong is often no erime, nnd a
erime is often no wrong, still there are many acts which
are both wrongs and erimes. A mon muay be puilty of
bigh-treason or mnny other erimes against public order
without giving any one o couse of civil action ; and even
of erimes which are classed ns offences ngainst property,
iany can be committed without sny one being injured ;
the forger is punished though he has not defrawled any
ome, Oo the other hend, the notice-board which tells
us tlint * Trespassers will be prosecuted " is, if strictly
construed, o wooden falsehood ; o mere trespass on the
lond of ancther may bo the subject of a civil action, but
not of n eriminal proseeution.  Still, very often the same
act 35 both o eritie and o wrong,  An assault is a case
in point, and so is o theft, The defumatory libel that
is o wrong is, st least very generally, a crime also. But,
with o few cxeeptions, the rule holds good in England
that ne remedy or redvess ean be had in criminal pro-
ecedings,  One exceplion may serve to illustrate the rule:
the civil remedy of judicial separation ean be olitnined
by a wife against Fer husbund in cviminal procesdings
founded on an aggravated assault.! But this is modern
and still anomulows,  Indirectly o prosecution may do

b Btatuts, 1878, clinp. 19 T thie exercise of their swmmary penal

Jurisdivlion magistates can sonetines give n smnll retedy in the
form of ** mmends ™ or * canipensation,”
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the person wronged n great service,.  One who has been
libesllad may clear his good nome as EE{H‘t!]lLHJI‘ h:,r pro=
socuting his libeller as by bringing o civil netion ; but
the one proceeding will give him nothing, the ether will
gire laim nnn]]ﬁuﬂll-iﬂu 3 the one will lead to the eriminal’s
punizshment, the ether will net.

Then, again, though the crime be o wrong, the person
wronged hus no exclusive or peenline title to prosecute
the offender.  In thiz country any person can proseents
any persoi for any crime. DButa }Tm.m{:ntinn is theoreti-
eally a proceeding on the pavt of the Queen, aud she has
two ehecks upon the power of the prosecutor, She can
Pnrﬂrm crimes, whether before or aftor trial, and can
also stop eriminal procecdings ; the one power is exe-
eised by the Home Secretary, the other by the Attorney-
General ; but the Queen cannot forgive o wrong done to
one of ber subjects, or stop a civil action which le brings,
On the other hand, & person wronged by o erime can
release the offender from the claim for eivil redress, but
pot. from the penal consequences of his aet; nn agree
ment not to prosecute would, at lenst in most cnses, be
void, nnd in some eases the making of it would itzelf be s
erime, It has slso been supposed that if o wrongful act
is n felony the person wronged cambot cowe by his eivil
remedy until the offender has been proseeuted ; but it
has become doubtful how, or even whether, this rule ean
ke enforced, and certain that the offender cannot vely on
his unprosecuted erime as defence to o civil action
]'_nsl.l}', eriminal prmead:[ng_l: will not {if we neglect one
or two small matters) prevent civil procesdings, nor will
a civil action prevent a prosecution ; the thief is linhle
to be both Punished and r_'nmpellad to make redress.

But the sugpested division of ocur subject between
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Ciwil Justico snd Criminal Justice would not bo ex-
hnustive unless we nsed the word eriminal in o wide
gense,  As we shall Lerexfter see, there are two main
methods of petting & man punished : §1) an indictment,
which will lewd to o trial by jury; (2) summary pro-
ceodings before mogistrates, in the which there will he
trinl without jury. Now, some of the misdoings, the
inddretalle gfences, which might be punished b the
former methord and very many of the misdoings which are
punished by the latter canmot be called crimes, unless that
word may import but little Llame or none at all.  Agninst
o man who being bound by law to vepair a bridge bas
left it unrepaired, proceedings may be taken whickh in
form will be much the same as thoss to which he would
be open if he lued  perjured  Bimsell, for he has
committed an indictable misdemennows, This may be
considered an exceptionnl ease, nnd the graver eriminul
procedure is not often wsed, suve when there is a charge
of what all would eall a erime.  But with the summary
procedure this is not so.  Many serious offences may be
punished by such means, but also those smoll breaches
of public lnw of which an honest and law-abiding man
may well be guilty, If we call these erimes, then Par
liament in its every session invents manv pew erimes.
For such offences we have no shorter technical term than
offences punishable upon sunimary conviction, It must
be noticed hewever that if wo should depart somewhat
from eotnmon usage invenlling these offences erimes, still
we should not depart from & usnge which has been sane-
tioned by our courts and statutes. Proceedings before a
mugistrite which may end in the infliction of & small
fine upon one who bas not sent his child to school, or who
has beaten his enrpet in the street, ave, nccording to our
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books, eriminal proceedings, and certaioly they are pro.
eeedings which end in punishment, not in redress or relicf,

However, it may save wisunderstandings if we, for
our pwn purposes, adopt the following convention: a
artme shall be an indictable offence, one for which o man
may be indicted by a gravd jury apd tried by a petty
jury ; a minor offence shall be one for which the offender
cannet be indieted, but can be punished after trial with-
cut jury. It will be convenient at once to add that in
our hooks of crimiunl low it is written that *every
crime is either treason, folony, or misdemennour,” ! The
word freason may speak for itself. The distinetion
between felonies and other erimes is very old ; it comes
to us from a time when almost all felonies were eapita]
erimes, and when it was nearly, or guite, correct to
define a felony as a erime for which a man forfeits lands
and goods.  Tn comrseof time the distinetion lns become
eapricious, and of no great substentive mportanee ; that
is to say, we know little about the punishment that a
eriminal will get when we know ooly that his erime is
felony or (as the ense may be) misdemeancur. On the
whole, a felony will be a bad erime, bat there are bad
erimes which are not felonies ; perjury, for instance, is
o misdemennour, and the distinction betwesn the loveeny
which is, and ihe obtaining by false pretences which is
fot, o f-e-!un;,', is often Tery sulitle ; hoth would be ealled
theft by any but lawyers, This distinetion still com-
plicates criminal procedure ; for there is often one rule
for felony, another for misdemeanour ; probably this old
elassifiention of erimes will disnppear before long, but its
existence must be remembered.

There are some apparent anomalies which deserve a

¥ Btepdwn, Ihgesd of Cviminal Lo, arl. 15,
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moment's notice,  In this country the ordinary civil
procedure has boen often employed for what in substance
wis a peosl vurpose,  We refer o the penmal action, or
wetivn for o money penalty. The King, ns already said,
fing power to pandon erimes and te stay eriminal pro-
eeedings, 1t may be thut these [OWErsE pre noﬂ'udu}a
excreisod only for the most luudable purposes, but the
use of them has been jealously dreaded by Parliar ants.
Therefore; Acts of Parlisment have often enforeed public
duties, apd in particulsr the duties of public officials,
not by denouncing sgrinst those who should break them
uny such punishment as fine or imprisonment, bot by
giving an action of debt against such persons for the
fecovery of u fixed sum of money. Hometimes such
netion has boon given to “ the party grieved,” to any
person, thoi is, who is wronped by the breach of duty.
In such cnses it 1y L ]mei:ihlu to regard the action as
an action for a remedy, though the remedy may be out
of ull proportion to the wrong, To take one fomous
expmple, the Hobeas Corpus Act of 1679 is studded
with hesvy money penalties.  In substance these wers
meint to be punishments extremely suve and effective,
which no king or minister could prevent, mitigate, or
forgive, and just for this reason the mode sppointed for
exucting these lnrge penalties was not in form a criminal
proceading ; it was an action for debt by the party
grieved, The sum that he would thus obtain might
well be far mores thin what would compensate any
wrong done to him; but compensation was not the
object ; the officer who kept men in prison unlawfully
wag to be punished severely, whether the King liked
it or mo, This i& a famous example; but the same
machinery has been used for many less notable purposes.
Q
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But often a statute hus given an action for o penalty,
not mevely to the person, if any such there be, who is
wronged, but to any one of the peopls who chooses to
avai]l himself of it ; in other words, to & common in-
former, In form there iz just an action for a debt, and
the procedure is the ordinary eivil procedure ; but in
truth the object oftem is to pumish one who without
invaffing any private right bas been guilty of a breach
of public law. Important rules are from time to time
sanetioned in this way. Toaect, for instance, as & mem-
ber of & local board, or as office holder in a municipal
corporation without being lawfully qualified, subjects o
man to a penalty of £50, recoverable by an action, which
in the one ease may be brought by any one, and in tha
other by any burgese. 8o the regulution of divers trades
and professions has been enforced by penal actions, penal
in substance, eivil in form, given o persons in general,
or to persons grieved, or aguin to some eorporation, the
Goldsmiths' Company, the Law Society, the Pharma-
ceatical Soclety, or the like. Our Parlinments, earsful
rather of ends than of means, have been inventive of
such expedients for insuring obedience to public law.

It will not have been amiss to glance at this matter if
thereby we have reminded ourselves that in our law (tho
product of muny forees acting through many ages) the
distinetions will not always be found just where we now
should draw them. There are somo procecdings in our
eourts about which it is quite pewsible to raise the
que.it'mn whether tLajr are eivil or eriminal, The regulqr
means of trying whether the cecopant of a2 public office
hus any right to the post, e.g., whether he who is scting
as mayor of a town hos been duly elected, is & proveed-
ing (in *quo warranto ') which once was distinctly
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pensl nmd which thers was somo reason for tochnioally
culling eriminal, until o statute of lnst yeur declired that
it was to be deemed eivil,  Bot still we ahnll do well to
make ihe distinetion betweon civil and eriminal justice
o main outlive of our work.t

1 It may well be doubited whither every procecding in e coart of
Taw cun conviniently be eallal eithier civil or criminal, but we ame
sotuewhot deeply committed to this theary by Acts of Parlinment.



CHAPTER TIL
THE COUSTY COURTS.

Uxmie lately, our system of civil courls was very in-
tricute, and no explunation could be given of it without
a long historieal preamble, It has now become fuirly
simple and symmetrical.  Its chiof features ave these,
There is one court of first instance for the whole of
Englund, with an unlimited competence, namely, the
]iigh Court of Justice. Tts jill.'li{',iul work 15 done partly
at sittings held ot Westwinster in the builling known
as the Royul Courts of Justice, partly at sittings held
periodically at divers towns, assize towns, throughout
the country. What we may call the official wark, pro-
paratory snd subordinate to this judicial work, is done
partly at » great office at Westminster, partly at district
registries seattered about England, From this court
there lies an appeal to the Court of Appeal which sits at
Westminster. The High Court and Court of Appeal
taken together are styled the Supreme Court of Judi-
cature. From the Court of Appeal there livs un appeal
to the House of Lords. These courts are contral and
“superior.” Besides theso there are some tive hundred
County Courts, which are local, @ inferior,” and of limited
competence, and whenee an appeal lies to the High
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Court.  There are n fow other Incal courte which, in ne
baid sense, mey be eallod eceentric. This is o rude sleteh
to be made somewhat more precise hereafter. We mAy
lonk first st tho County Closrrts which, if the loast splendid,
pre none the less of grest importance,

Nothing in the history of English lnw has been more
maomentons than the very thorough centralisation of its
judiein]  system, and the consoquent aggregatior in
London of the whole body of lnwyers,  Defore 1846
there Ll beon o peried, to be measured rather in cen-
turies than in years, during which the enly eivil courts
of at wll a general competenee were the courts at West-
minster,  Weo may say nob untruly that cn 1500 almaost
afl the judicial work of the kingdom was done by fonr-
teen men.  Each of the three courts of common law,
Kings Deoch, Common Pleas, Exchequer, had four
judges; in the Chancery there wern two judgea, the
Clhageellor and the Master of the Dlells.  Wales, it is
teme, ond o few palatinates Lad courts of their own
there were some other local conrts of vast antiquity but
trifing real value, and the ecelesiastical eourts did a good
dend of business that waz pot of o very gpiritual kind ;
still it is almost true that he who had aught ngainst his
neighbour bad to seek his remedy in Westivinzter 1all.
nea a year into the four northern countics, twice a
yenr through the rest of England, the common law
jmdges woent as Commisgioners of Assize to tey actions ;
bt these actions were depending in courts at West-
mwinster, and many procesdings in them could only be
taken at Westihinster ; there was the seat of judgment,
and thither the tribes went up.  If the administration
of common law was centralised, the administration of the
supplementnl luw ealled equity was still more centralised ;
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it wns all eentre ; the two Chancery judges never st
ont of London,  Tu dispensing ponal justice a much larger
number of men, Justices of the Pesce, took an active
part, and probubly it was this large local mogistrocy
which made the concentration of eivil justice a3 tolerable
ns il was

Far back in the middle ages thore had been local
conrts in plenty. We must not here say anything of
their decline and fall; only let us nete, to prevent con-
fusion, that from time immemorvinl there lad been
“eounty courts,” wherein, under the presidency of tho
sheriff, all freeholders of the shire might sit as judges.
Dut, long ago, these courts bad censed to do much
business. A statute of 1278 was constroed as fixiog
forty shillings as the limit of their jurisdiction. They
wiore thus hemmed within a buund;lry, which, l-huttgh
pominally it was never altered, beenme always narrower
as the value of forty shillings became less. The discovery
of Mexico and Teru altered the meaning of zevernl rules
of English law, the letter of which remained nnchanged ;
it extended the county franchise and the sphere of capital
erimes; it also made ouwr petty teibunals very petdy
indeed, They dragged on an almest useless existence
until 1846, when the contentions jurisdiction wus taken
away from *the old county conrts ™ and teansferred to
“ihe new county courts,” which were then erented.! Tha
new courts are connected with the old by & very thin
thread of statutory theory, and g peme which s singu-
Larly inappropriate, The old convts have still a phanton
being, though not as judicial tribupals,  The statute
hook authorizes the modern county voter to heliove, if
he ¢an, that when in strictest sevvecy he is dropping his

1 The Coynty Courtls Ad, 1840,
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voting paper into the ballot box, he is attending a eonnty
court of the ald type held by the sheriff; and such o
conrt the sherifl would still have to hold if any one were
to b outlowed, but outlewry hoas gone out of usel OF
the twa county courts, the old and the new, we may sy
that the one, if it exist at all, 18 oot o lnw eourt, while
the other, though an nctive low eourt, lins nothing to do
with the ecounty,

During the last eentury and the earlier part of this,
the pressing demend for choap and local justice was
rtaved off by the oceasionnl nnd sporadie creation of
little courts, courts of conscience, 0v eourle of reguesis.
Abmut o hmndred of these wers oreeted ns now this town,
thvw that, made its voice heard,  In gencral o Lody eof
mnpail commissioners, of loeal tradesmen or the like,
was empowered to adjudicite without jury wpon very
sinll debts.  Not until 1846 was the serious step taken
of ereating a new system of courts throughout the land,
thongh alvendy in 1830 Broughum, inspired by Bentham,
had proposed the plan which in the mnin was ot lust
adopted,  The limit to the competence of the new courts
was fixed in the fiest instanee at £20, bot 20 soon pjs
1850 it was raised to £50% and from that time to the
present hardly o session of parlinment has gone by =hich
Iz 1ot by small instalments added something to their
POWETH.

The whale of England, save the city of Lomlon (which
later legishetion has beonght  practically, theugh not
mominally, within the system), was pureelled out into 491
districts.  This scheme ean be, and hae been, modifed
by Ovders in Couneil, and there are now, it is belisved,
U1 gnch districts, Lo England i is not to be expected

+ Bee helow, po 130, 2 The Cuarnly Cowrts det, 1850
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that the territorial arrangement that serves for any one
purpose will serve for any other, but on thie whiole it s
pot very improbable that o county conrt district will bo
coterminons with a poor law union,?  Tts boundary muay
wiell cut the honndary of o ecounty, for it belongs to o
echeme of geography which takes little heed of county
limits. Each district has genewully but one place at
which the eourt is held, but in some distriets there aro
two or more * court towns,”  Then, again, those districts
are gronped inte GRy-six cirenits, ench of which has
usuolly one jodge and vo meore. The number of dis-
tricts in a civenit varies from one to seventoen ; onc
circuit stretches into seven counties, several into five or
six ; over this civeuit-grouping the Lord Chancellor has
a cevtain contrel.  Bot it is the distriet, not the eirenits
still lezs the connty, that iz our unit when we are com-
sidering the eompetenee of & conrt 5 for each distriet bas
o separate eonrt.  * The County Convt of Saffolk, holden
nt Beecles and Bungay,” is o tribunal as distinet from
“the County Court of Suffolk, helden at Lowestoft,”
and from *the County Court of Norfolk, holden at
Great Yarmouth™ (though these three lie in one cirenit),
as it is from ** the County Court of Cornwall, holden at
Penzance.” The name County Ceonrt is indeed misleading,
n eoneession to antiquarianizm,

The judge is appointed by the Lord Chancollor from
among barristers of seven years standing ; he ean be re-
moved by the Chancellor for inability or misbehaviour ;
he is disqualified from sitting in the House of Copmons,
and from practising as a barrister ; his sulary is charged

1 Az to the poor-law geogmphy, see (ifizen Scrdes, T, W, Fowle,

The Peor Lais, pp, 110=11, and 3, D. Chalmers, Local Gorernment,
e G
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on thie consolidated fund, Each court has its registrar and
high-builiff ; the same person nsually fills both offices | be
ia n solicitor appointed by the judge with the Chaneellor’s
approval, dismissible by the Claneellor at direrelion ;
he performs important functions of a ministerial and
exeentive kind, aod with the leave of the judge he can
pive judgment in somo undefended cases. A eourt is
held in ench eourt town, usually ones in every month,
except September ; but this :11"|."J11:Lgr_:1:|:u‘.-n'c-r like many
other matters eoneerning these eotvts, is sulject to the
orders of the Choneellor, In Liverpool, for example,
which hes two jndges, & conrt is held almost every day.
The judge belongs to the eiveuit, but the registror be-
lengs to the distvict, and has in the court town an office
constantly open, wherent he eonduets the secretavial
work of the eourt.

The juristdiction of a County Court is limited in two
ways,  Firet, it iz geographically limited ; it is n court
for m district. By this is not meant that its judzments
and orders eannot be enforeed against persons aod things
otttside the distriet it con summen o witness from any
part of Englend, avd fine him £10 3f he does not come,
atul poods which are not in the district can be seized atud
gold nnder ita judgments.  Dut its competenes to enter-
tain o eomplaint Is confined by tho distiict boundary,
There are gome more spocial rules connecting jurisdie-
tion with geogeaphy (if, e, one would recover posses-
gion of laud, one murt go where the land lies), but
the most general rule is that one may sue a man in
the vourt of any distriet in which he dwells or carries
on busivess. The rules about this matter are simple,
and have oceasioned little trouble.  The part of the
world which men eall London, and which statutes
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call the Metropolis, has nine courts besides the City of
Lomdon Court (which iz practically o county couwrt for
the city), but for many purposes the districts of these
ten courts are tronted as o single district.

But the jurisdiction of these courts is limited in
another way. As alveady said, it has been doled ont by
Parlinment piecemeanl, and at the present moment the
result is elebornte, nnd not very logieal,  But, in rough,
the outlines may be thus stated. With not many ex-
ceptions, o County Cowt can entertain any eivil aetion
that the Hig]! Court e entortain, and can give thersin
any remedy that the High Court ean give, if only the
s of money or the value of the property at stake does
not exceed a certain suw.  The great exception is this,
that an action for malicious prosecution, libel, slander,
seduction, or breach of promise to marry, eannot, how-
ever small be the sum eloimed, be begun in the County
Court.  Also, no jLLrim[itt-icu hos been given to these
eourts in matrimoninl canses § they eannot decree divoree
o jud:'u:iul separation.  The pecuniary limits in other
eases are varions, The moest important §s this, that in
an ordinary action for delt or damoge the amonnt
claimed must not excesd £30; claims for debts and
dommres for o less sum are the staple business of the
County Conrts, but, oddly enough, there are some con-
tracts which com be enforved though £500 is at stake ;
this is a relic of the time when there were courts of
equity distinet from courts of law.,  TF the aetion be for
the partition of an estate, the distribution of n trust
fund, the winding-up of & pavtnoership, £500 is the limit,
and there are other limits for actions conecerning lands,
for testamentary nctions and for admiralty actions
Apain, save for o considersble distriet eomprising
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London, the jurisdietion in bankruptey matters belongs
to the County Courts, and hers there 18 no money limit.
Tt the bankruptey scheme stands apart from the regular
County Court scheme ; the jurisdiction has been given to
o gmeller number of esurts, which, therefors, have for
this purpess wider tervitories, and much important
judicial work is intrusted to the registrar of the court.!
Lastly, litignnts can agree to give the court jurisdiction
in some cases, which bat for such agreement would have
luin outside its sphere,

The truth is that the power of these courts hns been
elowly growing, and hes nob grown with equal eapidity
in all directions ; but, at present, we shall ba right in
thioking of them ns courts whose main, theuph by ne
means only, duty is to adjudieste vpon elaims for debt
or dumage to the amount of £30. It must be under-
stood, however, that in genersl they bave no exclusive
jurisdiction. In most cases the County Court is but an
alternative for the High Court.  The plaintiff can go to
thie Litter if he pleases, and it can give him relief. Still, it
may be very imprudent to go to the High Court. One who
takes thither o cuse that he might bave talen to  Connty
Conrt may find that ove of three things will happen: a
judge of the High Conrt will order the removal of the
setion into the County Court, or theugh the plaintitf is
snegessful in his seit he will not recover from the de-
fendant the costs of the action, or he will only be allowed
such eosts as he would have ineurred had e chosen the
cheaper procedure.  There are several rules on the
subject which Swrn on the neture of the action and the
amonnt ot stake, but they leave much to the discretion
of the judge. Mo more need be snid than that it is

LB below, po T
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seldom wise to take to the High Court o claim which
eould be decided in the county, unless one is prepared
to show that difficult matter of law, or some other gmﬂ
eause makes the cholce reasonable.

It is worth noticing as o sign of the times that under
quite recent statutes there are a few actions and other
proceedings which ean be begun only in o Connty Court.
This is the ease with actions brought by workmen ngainst
their mnsters under the Employers' Linbility Act, 1880,
Bo, when a still luter Act? guve to farmers a now right to
compensation for improvements, it gnve an appeal to the
connty court judge from the arbitrators who decide in
the first instamee, and this no matter how large the sum
in dispute. Many proposals have been made for enlarg-
ing, and even for removing altogether, the money bar-
riers which now confine thess courts, Such propozals
canmot here be disenssed, but it will have been ohbserved
that during the Jast fifty years the judicial organisation
of Enpland has undergone & great change. It would be
o mistake to think that £50 is a emall sum. Of course,
there is no absolute standard for the importance of a
sum of money ; £5 is as important to one man as £500
te ancther ; but there is & sense in which £50 can Lruly
be said o ha a large sum : most of the contentions liti-
gation in Bogland is about smaller soms tham this.
When it i3 added that avery year more than a million
aelions are begun in the County Courts, and were than a
million and a half of money is obtuined under their
jodgments, it will be scen that they are alroady doins
work on a large scule,

The procedure in them iz fairly simple, and it is
believed that an intelligent snitor has seldom much diffi-

1 Agriculturnd Holdings Ad, 1833,
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enlty in conducting his case without professional bzl
And such be is not likely to have if his claim be quits
small,  Both solicitors amd burristers proctise in thess
vourts, but the litizants very often appear in person.
The normal trial in o County Couwrtis triel befors
i judge who decides both fuet and law without a
jury.  In any case with leave of the judge, and if
the cluim execed £5 then without such leave, sithoer
purty can insist on o trisl by jury. There will be
but five jurors; they must be unanimeus in their
vordiet.  As & matter of fact, however, juries are
very  scldom cmpiu}-‘ud.l From the judge’s deter-
mingtion on any point of lsw, but pot from his
decision on matters of fact, there i3 an np‘[ml to the
High Court if the sum which eon bo vecoversd in the
aetion exceeds £20, or if the judge gives leave. With
ther leave of the High Court, but not without, there iz o
further appesl to the Court of Appeal, and so to the
Mpuse of Lords.

Outside this gencral system stand o few other loeal
courts which differ widely in bistory, in competence, in
wsefulness, The county of Lancaster preserves the pala-
tine privilege of having s own Chaneery, o court
which is valued by the thickly-peopled shire  Tha court
of the Viee-Warden of the Stannaries is chiefly con-
ceyned with the mining companies of Cornwall and
Devon, The City of London las o Lord Mayor's
Court, Manchester & Court for the hundred of Salford,
Liverpool ita Court of Passage, Bristol itz Tolzey
Court.  These, and two or three others, do some

* In 1883, the sctiona determmined with o jury were 948, with-
out 610,000 .
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comsiderable business. It is reckoned that there are
some twenty-eight of these anomalous local eourts, but
mwany have done nothing for some years past ; they hove
been worsted in & struggle for existence with the new
County Courts,



CHAPTER IV,
LAW AXD EQUITY,

Kew as are the county courts, the central courta of
which we are vow te gpeak are in sowe sort pewer
yeb, for they eanme iote being only in 1873 The
chinge that wes then accomplished was preat, and
perhaps will eeen greater as time goes on. Dut
it was o very technierl |::I:|:|.!:|g£1,, and those quite
wppegueinted with its natwe may be inclined to think
it nominal, Defore, it may be swid, there were Courts of
Clavgery, Queen’s Bonch, Common Pleas, Exchequer,
Probute, Divoree, Adiniralty, and also appeal eourts or
courts of crvor, the Coart of Appeal in Claneery, the
Exelenpner Chamber ; aftersds theve was a High Court
of Justive awl n Cowrt of Appeal, but the fopee - had ita
Clhianery, its Quecn's Lewel, its Common Pleas, its
Excheguer, its Probate, Divores, and Admiralty Divi-
sions, and though twoof these five divisions, the Common
Plens and Excheguer, have since been abolished, the other
thyee vempin,  Before, there was common low and there
was equity ; it is sdd that the two are “ fused ¥ il
adininistored  coneurrently ; but it is fawmilie to all
thiat luwyers wre still talking of law and equity, of legal
vights nnd equitable vights, aed so fortle  Ts not then
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the alteration but verbal, or ot most & motter of minute
detailf It may be possible in this chapter to say some-
thing which shall help towards an understonding of the
change,

That eoncentration of civil justice to which we have
already referred did Hoglind owe good serviee. It se-
cored & common luw 3 low, that is, common to the whole
lonl. This seems the original meaning of the phrase
common law ; it is law for England, not for this county,
or that borough, though afterwards new contrasts give
it & narrower meaning, and it is opposed both to statute
lew and to eguity, law administered only by that new
court, the Chu.n(:e:rj‘ How much law there rﬁull:lr was
eommon to the whole land during the first hundred
years or 50 after the Conquest, is a question which will
never be answered very fully; but of this we may be
gure, that even if there wore not already full grown
many local peculiarities which the King's Court ignored
and therefore extirpated, still pothing but a strong
central control would have prevented their growth in
rank abundance. Instend of the myriad local customs
of France and Germany, we at a very early time come
by & common law. And this was not brought about by
#ha de- - ation from ebropd of ready-made law. Ttis
true that in the thirteenth century the King's Court
already had professional judges, ecclesiastics for the
mosh part, and the best ]Eu.rnihg of the time, no matter
its origin, did not remain o thisg for doctors and
scholars. But it was worked into a web of genuinely
English law. The administration of that law was not
left to a fow juldges; the good and lawful men of the
shire had an active share in the work, Trial by a sworn
inguest of meighbours, the mode of trinl which came to
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ke trial by jury, had results of preater walun than that
of insuring, if it did insure, teier answers to fuastions
of fact than could hive been haal by other means, While
yeb Jwlzes inodeclaring law weore, aecordiag to our moslern
wse of words, frecly making law, this modo of trial kept
comion law il eommon opinion in bormony ; law was
the national sehoshmaster, bt the judges in their luwe
waking wors restraived from theories too fino for every.
day wear.  And so 0 common lew steuele deep roob wnd
became very stubborn and tongl,

Also it boewme stunted and hide-bound, The Provess
of making low by judicial decisions sets limits to itself,
Precedents were vemembered and respected ; euses wern
reported ; our series of reports poes back to the days of
Edwurd 1. The process of muking law became much
slower ; it was helil that no new form of eivil action
eould be invented without the sapction of Parlinment.
The swered canon wos r:]_l:l.'-u_:l'llI Lhuis g af glng,._-t amidl
cormment, and it must bo added, of evasion and non-
miiturl ilitf‘l'lll‘(‘hl.l-il:rii izl begun, Parlizment hnd come
iito being as the oue proper ovgan of legisldion, and
hid hanselled ita powers by possing n set of statutes,
Bl sl thorough, for the like of which we wnst turn
from the days of Hdward 1. to those of Willism IV,
Lnt euch legislative activity wos wob to continue; it
was a rveactjon against aconmulited grievanees ; those
;;rim*m::-es remedied, Parlisent left the common law
mitch to itsell,

Jts growih lad wow been clecked.  Tb went on
growing, indeed, and has never ceased to grow. Many
rules thut now pass os “common law " ean b traced
no forther than some judicial decision in the preseat
century, DLug development conld only take pluee within

bil
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the limits set by o theoreticn]ly complete system of the
possible foring of litigation, theoretieally complete, buot
really inndequate to meet the vew wants of new times
The limits were strained by ipterpretation, snd much
new matter wns bronght within them by a copious use
of fictions, and yet the law was ntk m'|91‘1uul::. Iut no
one would admit ite inadequacy,  Besides indolence and
ghiftlessness, besides the influenee exercised by a body
of Tawyers all trained in ene school, wo mnst reckon as
a ennse of this conservatism a sincere ot politieal
attacliment to the common law s a suwre defence
against the royal power. This shows feelf carly in an
increasing dread of anything that is supposed to savour
of Boman law, Little enough was koown of that law,
less as time went on; but of this Englislmen were
pesnred. that it presuppossd s raler shove the law while
the King of England, though below no man, was bolow
the low., This veverence for the common law gained
strength when, the bavonage being crippled by civil
gtrife, the King and commons stood face to fuce ; and it
finally justified itself when the rvogal power dashed
agiinst the law and fell back broken. This mande
a durable impression.  In Blackstone's ook, for ex-
ample. wa may eee an inveterate dread of legislation.
He zoems to think it above the skill of curt-!:f:.r T
givers serionsly to improve away the faults of the
common law without depriving “the subject”™ of a
bulwark, or at least a palladivm,

In this strong fecling which waxed from age to
ape may be found the cause of El|u[tj.',," of the Chancery
and its strange career. By the end of the thirteonid
century the King's Court, or Couneil, had given birth to
thiree ordinary tribunals—those three courts of eommon
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low which wers living in 1873, To begin with, each
had its proper business ; the King's Dench, the pleas of
the erown, including all brenches of the king's penee ;
the Common Pleas, the ordinary civil actions ; the
Exchequer, matters tonching the ru]rul revenue, Thia
is b r rough stutement; really the spheres of the
Ling's Bench and Common Pleas overlapped, and this
fucilitated a practice of stealing work from the Comn.on
Pleas which was begun by the King's Bench and adopted
by the Exchequer, for more business meant more money.
In the end it came swbout that while erch eourt hod soma
wirk all its own, each esnld entertain any of the common
civil actions, The story is eurious but not of any mement,
for the lnw administered by these three conrts was the
same common law.  Buot by their eide there gradually
grew up anollier conrt to ndminister other law, It came
to supply o want, but an nnacknowledred want.

In giving birth to the three law conrts, the King's
Court {or Comneil, ag we must now ecall it) had not
pevished,  The work of ordinary judicaturs had gone
from it, but it wes the supreme administrative body,
and the distinetion between administrative, lepislative,
and jwlicial functions was not them ns plain as it is
now, nor indesd were the powers of the Cotaiis ve=7
eharply distingnished from the powers of that hedy
wlich was weoming o House of Lords, The function
of hearing appeals from the ordinary courts, er rather
of eorrecting their esrors, beenme centred in the Honse
of Lords, but still there was justice to be done by the
King and his Privy Council, justive in coses which the
eommon Inw would not mect.  So the Council exercised
a penal jurisdietion: specially it pumished the mis-
domepnonrs of the Iruwnrful who by bribery and

p 2
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intimidition would eseape pumisbment if lelt to the
dealings of less exalted courts.  As Pavlinment grined
strength it protested strenuously agninst this use of
power, and at last what lid beeome the eriminal juris-
diction of the Star Chamber was abolished.

But again, petitions for extracedinary relief in eivil
cases were nddressod to the Ring and referred by him to
hi+ Chaneellor, He was the King's prineipal seeretary,
a member of the Council and the specially learned
member, and to him it was natural to send the sup-
pliauts for extracrdivary relicf.  In course of fime
complaints were addressed pot to the King but divectly
to his Chancellor,  Tn the fiftecuth contury petitions of
this kind, bills in chancery, wers appenls for exceptionnl
favour, Their tone i= the bumlilest ; ihey ask velief for
the love of God and that peerless Princess His Mother,
or for His sake who died on the reod-res a Good Friday,
and if the Chancellor will give ear his poor petitiouer will
ever pray for the increase of his good Lovdship.  The
guppliant is poor, old, sick, his adversary is rich and
powerful, will lribe and intimidate, or has by aeeldent or
trivk oltained some advantage of which le eannoot be
deprived by the erdirary courts. To restrain sn un-
consci~=~hle or inequitable use of legal rights is not
(such seems the theory) to everride the law, it really ia
to do what the law means to do, but is provented from
doing by eauses not to be foreseen,

The Chancery might have rermained an office for
the disponsation of discretiomary royal grace closaly
analogous to the grace that the Queen still dispenses
when the perdons a eriminal ; but a strange combine-
tion of causes provided it with an ampler field of work
and made it an ordinary court of law, though of o law
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that was still ealled equity, Londowners struggling to
from themselves from ancient law, coveting, for instance,
tht power of leaving Innds by will which low denied them,
found that the Cheneery wonld aid then in this matter
by enforcing a kind of obligation of which the older
eourts would take no heed,  The story is long and has
been told better than clsewhers in a book of the prosent
series ;T oo Lere it must be enough that the Chance'lor
would enforee the obligations known as uses, trusts, or
confidences, and that slready in the ffteentlh century
these obligntions beeame very comunon. Dnuity awd
good conscience hod thus acquired w special subjeet-
matter whish was enlarged as time went on.  Business
fiowed into the new court, nnd what at tirst may have
een o mere or less avhitrary administration of favours,
become o troe jurisdiction wielded in regular judiciad
fashion. Tt is droe thot, wotil lately, chaneery judges
ocensivnally used large pliases about good conseience
and nntural equity, which might have seemed to imply
that they were prepared to enforee, necordivg to their
owin lights, the whole duty of wan ; bt gradually it had
beeome settled that the Chancery, like any other English
eourk, could only administer existing rules to be feand, fail-
ing stotute, in judicial deisions.  This change v visihle
to Llickstone as weompleted change.  Ho found it neces-
sary to explain away the theory of equity “ propugated by
our prineipal antiquarics and lowyers” " The system of
our eourts of equity 35 lnbowred, counected systom,
guperned by established roles and bound dows by prece-
dents, from which they do not depart, nlthough the reason
of sowe of them wmay perhaps be linble to objection,”

V. Citizen Soriew, F. Pollock, The Land Laies, Clinp. 1Y,
¥ Cetwmeentarics, Vol HIL p. 432
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In ehort, the respect for judicial decisions manifested
itself in a new field ; equity became in fact, though not
in pame, law, supplementary law, and the process of
making law by ‘means of judivial decisions is, as already
said, a self-limiting process. Indeed, during the lust
cemtury that part of English law called equity become
on many topics singulurly detailed and minnte,

Tt ia diffieult, then, to describe what equity bhas been
for the lnst hundred years without either attempting to
snmmariss its particular dectrives, or barely saying that
it wos sueh purt of English law as was administered
only by courts of equity, Taking the latter course, we
must say by courts of equity,’” and not © by the Court
of Chaneery,” for the Exclequer developed an @ equity
gide " which was suppressed in 1841; the chunceries
of the palatinates became courts of equity, and the
House of Lords, which already was the court of last
resort for the comwmon law, succeeded, after a sharp
struggle with the Commons, in establishiug its power
to hear appeals from the Chencery. TBut we muy
perbaps mark the charseter of equity by ealling it
supplemental law. From the first the theory had been
that equity had come pot to destroy but to fulfil, und
the suc...s of the Chancery, which was jealously watched
by Parlinment, had depended on at least an cutward
observance of this theory. Fulfiliment might sometimes
look rather like destruction, and just twice or thrice
there were eevions collisions betwozen the courts, but,
except now and then for a eritical moment, there was
no contradiction between equity and common law, The
functions of equity were, and we must sy, are, first to
give for certain infringements of rights known to the
common lew better remedies than that law pave
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gecondly, to enforce certain duties not enforced by
commaon low, From the Chanecery, for example, might
e had an irjunction eommanding my neighbour to pull
down a wall wrongfully built by him o as to durken
my windows, while the cowmon law salve for this
wrong would be damages mssessed by o jury—the
common lew panocen.  The great example of merely
equitable vights is the right one has for whom ancher
holds property in trust, and the fondoess of Englishmen
for elnborate settlements and wills bas made soch rights
very common,

In all metters of procedore there was o grout differ-
ence. Io this cemtury, but before the change of 1875,
sovernl atatutes were passed which tended to narrow
the gulf, but origivally it was wide. In the Common
Law Court guestions of fact were tried by a jury;
questicus of Juw wers decided by a court of four judges,
The Chaneery could not summon a jury ; ocensionally it
would divect that questions of fact should be tried in
a Common Low Court, but commonly the Chancellor,
sitting alone, deeided foct and law, DBefore the one
tribupnl witnesses were exwmined and eross-examined
ornlly ; the other decided on the evidence afforded by
written affidavits, Only lately has it been p.-sible in
& common law nction for either purty to give evidence ;
often the zain object of a suit in equity wos to extract
information from the defendant. These and other
differences weve grave, the minor differences wers in-
umerable. The suit in eguity in all formal respects,
its plendings and processes, was o unlike the action at
law that few lawyers were mastera of both.

Tosuggest any renson for the prolonged existence of this
dual eystem would not be ensy. It was very fruitful of
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litigation, of suits in equity brought to prepare the way for
actions at law, or brought in order to stop actions alrowdy
begun, to say vothing of setions and suits n which an
ill-advised plaintifl would diseover that he had gons to
the wrong comt.  Bub some explination may be found
in the persistent survival of the notion that the
ciuitable jurisdiction was atill in some sepnse extra-
ordi=ary.  During the troobled seventeentl eentury
politieal theories are invelvedl. Dacon ean tell James
that the Chancery is *the court of vour sheolute
power,'' ! and James con use it to humble the stiff-
necked lawyers. 1t §s not soon forgotien that Chaneery
oud Btar Chamber are twin sisters, and during the
Commonwenlth there wis goed Lope that the one wonld
be sent to follow the other, Even when the reaction
had eomwe, and all projecis of Jaw veforn had fallen into
bud repute, no one but a Chancery lawyer had o hescty
word fur the Chancery, Dlackstone, thongh he is eivil
to thiz as to all existing avrangomenls, keops all his
bymns and laudatory rellections for courts whose pro-
cedure is more in bavmony with the genius of our
nation. Englishmen seem to bave been wnwilling to
face the truth that {beve was awong then a court
engrossiny o vast business, deciding the nicest questions,
and all this without a jury.

The difficulty of wmalgnmeting the courts did not
grow much less by lapse of time, but at lust it was
surmounted by the Judicature Acts of 1873 and 1876,
The Iigh Court is a court both of common law ard
equity, and administers the two eoncureently, aceord-
ing to the procedure defined by a single body of
rules. Tt may occur to the reader that this being eo,

U Bpuddiug, Latters and Life af Bacer, Vol. V., p. 252
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thove onn no longer bo any lnmuing in Lhe contrast
bebwoen eommon-law and equity,  DBut there still is a
eaning, prl proliably these phrases will bo current for
aome time to come. The Y fusion ™ was but a change
in procedure,  The principle of that chanpe was that
the net vosult which could formerly have been obtained
by proceedings in two courts shoold  thepeeforth be
oltainmd by o lJI‘IJE'ﬂI'.Hjiug in vne, Rights and remedics
wern 1 gvl:he:l'lll o Feiinin s I.N'_'fum] the means of
obtaining romedies were to be simpler,  But when o
Iwwver hears that o right is mevely eguitable, he already
Jemorwvs much sbout the vules applicable to sueh s right, or
at least koows where to look for them,  In deading with
such o right, the High Court will aet upon rules deve-
loped in the Chancery —rules of equity,  These names,
then—ecommon-law and eipuity—ave conpendions phruses
which ure likely to live yet wwhile ; but already modern
statutes hove been l;lTiiuH from them their point, and
in cowse of time the conteast may bo forgotten, For
example, no chbopter of the law bsd  beon  moce
eliborately slossed by equity than that velating 1o the
property and civil eapacity of o warried woman,  Our
bew on this topic liad become fized ot an early time
The wwrrded woman was imeapable of conteacting ;
marriage mave to ber hasband large rights in her Land
and mude Jim the owner of her poods.  Equity, on the
otlier lund, permitted the ereation of trusts which would
secure for her what prectically was property of whick
she eould freely dispose, and a power of making some-
thing wvery Llke a conleact. A new statute bas
eompletely alteved the low, and is gradoally moking
matiers of uneient history some of the boldest dectrines
of equity,
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In 1875, then, the three common-law eourts nwl the
Clancery wers amalgamuted.  SBome other courts of
less general importance were thrown joto the erucible,
There was the owrt of Admiralty, which lnd a long
and adventurous history of its own; there were the
Court of Probate and the Court of Divores, both erented
in 18357, to receive, with some additional powers, that
jurtadiction over testamentary and motrimonial causes
which had until then belenged to the ecclesinstical
courts.  On the 1st of November, 1875, o date to be re-
membered, the pew Buprems Court of Judienture came
into being. On the 4th of December, 1532, n date
havdly less memorsble, it took possession of the new
bome that Mr. Btreet had built for it Geography still
allows us to say that its home is Westminster, thoogl
the old Hall, the first abode of English Justice, is void,



CHOATTER V.
THE HIGH COURT AND THE COURT OF APFEAL.

WEe turn now to thot Sopreme Court of Judieaturs
which was erented in 1875, 1t coosists, says the
gtatute that made it of two permanent divisions—the
High Court of Justive and the Court of Appeal. Really,
each of these divisions is a distinet tribunal.  There i3
copvenienee in baving a name which may stand for the
two tuken together ; in being able to say, for instnnee,
thet o committee of the judges of the SBupreme Court
can make rules for the Suprems Court ; bub still ne
judicial work is done by the Supreme Court that is not
done either by the High Court or by the Court of
AP'lEﬂl.l

Of the High Court there are twenty-three judges, of
the Comt of Appeal nine; of the two taken together
twenty-ning. This falls out thus: of the High Uourt
there are three divisions ; the Clancery Division hos
five judges besides its president the Chancellor: the
(ueen's Bench Division has fifteen judges, of whom oue,

L As * the Sapreme Court " amd ** the High Court" must often
be mentieied berenlter, the difference between them shoulid ba
notel,  These narses wre ot very appy, but Parlinment hag foreod
ibiem upon us,
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the Lord Chief Justice, is its president : the Probnte,
Divoree, and Admiralty Division bns but two judges,
one of whom presides over the other: the Court of
Appmﬂ has six ordinary judges, ome of whom 15 the
Master of the Rolls, while the other five bear the tithe
Lords Justices ; but the Presidents of the three Divisions
of the High Court are also members of the Court of
Agpmeal,

Of the Chaneellor's position hereafter ;! the other
judges are appointed by the Queen ;2 they are peid by
salaries charged on the consolidated fund ; they hold
oflice during good bebaviows, but the Queen ean remove
them on an address presented by both MHouvses of
Parliament. A barrister of ten vears' standing muy
be appointed a jodge of the High Court; to be an
ordinary judge of the Court of Appeal one must Lave
been o Dbavrister for fifteen vears, or a judge of ile
High Court for one venr, The judges cannot sit in the
Houge of Commons, but it often falls out that st least
one judge is o peer, and can sit and vole in the House
of Lords.  Of late a fashion of appointing to judgeships
nene but friends of the Ministry has been disregarded ;
bt ot no thoe on this side of 1he Revolution has there
been mueh canse for complaining that judges have heen
politieal partisaus. The presidents of the three divisions
have a certain power of arranging the work of their
divisions ; the Chief Jostice and the Master of the Kolls
have also a certain honouralile I:rc-mn:im!nm nnd Bowe
special powers aud duties (the latter, for example, is
head of the Public Kecord Office), but in general the
judges are equals,

Now the High Court is a court for the whols of

T Bee below, B G4, ¥ Bew below, B Gh
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England, and, subjeet to wlnt has boen said about cnsos
which must be taken in the first instanee to somae inferior
tribunul.! it is an * omni-competent ' court of eivil juris-
diction, that is to sey, it can entertain actions of every
kind and give to every one whatever remedy our law
{including our equity) has for his case.  Then, again, it
is the eourt: to which appeals can be brought from the
eounty and other inferior courts. Then again, ns we
ghall see heveafter, it i5 tho preat court for erimingl
justice.  Lint also it dees a pgreat desl of work, the
nature of which will perhaps hadly be suggested by the
words edvdl and erimioal Jurisdiction. Tt exercises what
we may call o corvective eontrol over the proceedings of
all lowor courts and magistrates, ordeving them to hear
and detormine this easse which lies within, prohibiting
them from meddling with that matter which lies beyouwd,
their jurisdiction. Dot further, the King's Tench hnd
uidd ihe Migh Comrt has, n luge power of compelling
pulblie officers of all kiwds, public corporations of all
kinds, to perform this or that public duty. The direct
control thus exercised over public officers not by an
official horeaw, bt by o court of law, has been o very
remarleable fentwre of Eoglish justice.  Iitherto we
have done almost entively without soy special tribanals
o eotertnin such compluints as a man may have to mako
iguingt thgse who are entrusted with public duties or
eoervive powers,  Buch complaints came before the old
eourts, they come before ihe High Court, as litigions
proceedings to be heard and dotermined in the ordinary
way according fo the law of the lund.  Some speeial
tribunals thers are for the decision in o more or less
judicisl, & more or les administrative, fushion of
L Bee alova, p 26,
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questions touching certain public duties ; the Railway
Commission is tho most serious instance, the Charity
Commission is another ; but hitherto such fribuoals
have vot played o lovge part in English history, and the
writ of prohibition wherchy the King's Bench used to
keep the ecclesinsticn] courts from transcending their
proper hounds has of late been often wsed to tewch the
Rajlway Commission that it is but an inferior court.
Oeeagiopally, ton, the final decision of o question of law
is committed by statute to one of the great departments
of the eceptral government for instance, to the Local
Government Board—but this also is s ¥k rore,!

To each divizion of the ITigh Cowrt eertain business
is specinlly assigned.  Often a plaintiff has & clioice ;
sometimes there ia but one division to which he ought to
go. Now this distribution of business though it may be
the result of, is none the less a very different thing from
the old distinction between courts of law and courts of
equity. Auy division ean now deal theroughly with
every aetion ; it can recognise all rights whether they he
“legal " or “eguitable;" it can give whatever relief
English law (including * equity ) has in store for the
litigants. Alse it is a mere matter of convenivnes
which rules made by the judges might ot any moment
alter and the divisions themselves might be abolizhed
without sny Act of Parllament by an Urder in Couneil

1 1 refer mere particulardy to the power the Doeard Bas vmder
Acts relating to the relief of the poor of deciding that expenditure
was of was not lawfal, and the power the same Beapd hos nnder
the Polblic Health Act of Iu;u.lin,g what B eallied “an |:|_||E||_-;1'|:." As
to the se-called **equitable jorsdictien® of this Bonrd see T, W,
Fowle, The Foor Law, p, 108, 0s to the Railway Commissiene, Sir
T. H. Farrer, The Stelo in ifs relafion & Trade, p, 117,
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mide ot the recommondation of the judges® Tf mow
a plaintiff mokes the mistuke of going to the wrong
division, it is o mistake which will oconsion but little
trouble | there is o mode whereby an action at any stage
of ils existence may be transferved from one division to
another, and the division to which it comes by mistake
can retain it and do justice in it. The separation of
testmnentary and matrimonial eawses from all other
Litigation 18 mot unnatural, for an sction to obtnin
a divorce or probate of a will is unlike other actions,
In n less degree the same is tree of maritime couses. so
the Probute Division has a well-defined provines of its
own, It 35 more difficult without an enumeration of
pnrldcll]nrs to describe the ﬂ]vecial work allottad to the
Changery and the Queen’s Bench Divisions, for in purt
the allotment iz uu]y explimi:lc by the fact that cnses
of n certain sort used to go to the Chaneery, others to
courts of law. DBut also in purt thie allotment is deter-
mine] by the existence in the Chancery Division of a
maclinery For taking accounts. A great deal of the
business in this division is pob contentious litigation,
That love of makivg elaborate dispositions of property,
which “equity "' fostered, turned the Chancery into a
large property office taking charge—not gratuitously—
of n wast amount of wealth, and administering (after
payment of eosts) the vavious complicated trusts to
which that wealth wes subject.  This work is still deone
by the Chaneery Division, and upwards of seventy
million pounds is so iovested s to be subject to its
orilerz, Lo it, for cxample, ave nssigned actions for the
taking of partnership and other accounts, for the snle

1 The Comanon PMleas and Excheguer Divisions were abolished by
Order in Couneil of 16 Decenbur, 1850,
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and distribution of the proceeds of property subjeck to
any charge, for the pactition of estates, for the execution
of trusts. On the other land, the Queen's Bench
Division hus the eriminal jurisdiction, the control over
the mugistracy, revenus eascs, enses touching porlin-
mentary elections and electoral rights, the bankruptey
business of the IHigh Court, and to it there genernlly
go most of the simple civil actions iu which the plaantiff
claims a debt duo to him or damages for a trespass, a
libel or the like. The chief practical import of this
nrrangement is that in eases of a kind specinlly assigned
to the Chaneery Division there will be no trial by jury
without the leave of the judge. The broad rules aboot
pleading aud procedure are mueh the smme in the two
divisions ; an attempt hos been made to preserve the
best, to abolish the werst, parts of the twe olil systems ;
for instance, nnless the parties agree the evidence must
now be given orally and in open convt, though » judge
can direct that in & particalur esse evidence shall be
piven in writing or before a commissioner.  To some
extent, it must be allowed, the fusion of law and equity
is move perfect on paper than in practive; old halbits whick
centuries have formed arve not destroyed in ten years,

It hes long been the Euglish ides] that judicisl work
should be done by o small number of highly-paid judges
acting in constont eoncert with cach other, and despite
the rapid growth of population and wealth the mumber
of judges in the superior courts hus incressed bub very
glowly! Possibly the smallness of the number may

1 Each commod-law contt had Tomg lad four judzes ; ono judge
was added to each court in 1830, another in 1865, The numbaer of
Ohancery judges was mised from twe to seven by the creation in

1813 of & Viee-Chaneellor, in 1841 of two mere Viee-Chaneellom,
and in 1851 of two Lords Justices of Appeal.
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be mislending. It will easily be nnderstood ihiat the
doing of justice involves s grost deal of work that is
not judicial, and that this ministeria]l work muost e
done by o gtaff of elerks and other officoes.  Tut this is
wob all; o great many questions botween litigants are
dleeided in the first instonce by one who is nob a judge.
The old notion of an action at lnw was that the parties
should at their own risk choose their ground and then
stale all upow the issne of one pitcbed battle.  Maodern
hitigation, on the other haml, involves the decision of
question aftor question as it arises.  Attempts to do
complete justiee, to sed b rest, if possible, in one action
all disputes that there ave between plaintiff and de-
fendant, to allow as little influence as niay o to more
mistales or aecidents of procedure, make necessivy a
power of determining many prelimivary (or, as they are
called, * interlocutory ') questions, such as whether and
on what terme one of the parties may obiain this ov thot
procedurn] advantage, mny insist npon the prodoction of
this docnment or an answer to that guestion. Such power
is exercised in some eases by a judge sitting privately in
chambers, The less momeutons metlers are brought, in
the first instance, before w Master of the Bupreme Court !
or before a District Begistiar, A great deal of important
and really judicinl business in the taking of secounts and
the like, is done by o gtaff of Chief Clerksin the chanbara
of the Choaneery Division,  Still, this is only the fivst
ingtanes, and, in general, every litigunt can have avery
question (unless it is merely about costs) argued

1 For the fubure theee are o be twenty Wlasters ; flve yoars'
practice ns boriister or solicitor qualifies s man for the post ; the
appointments are mada by the Chanellor, Chief Justice, Mastor of
tle Rolls ; the tenuee i3 * good beboviowr™

E
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solemnly nnd publicly three times—to wit, before High
Court, Court of Appeal, Wouse of Lords.  For instance,
the House of Lords may bave to decide whether before
the trial of an action, and ns & mere preliminary step,
the plaintiff con oblige the defendant to answer certein
interrogatories,

The district registries of the High Court are new,!
Sgme seventy or eighty of the county court districts,
these containing the large towns, have such vegistries,
bt the system does not cover the whole conntry. 11 a
defendant dwells or earvies on business in oue of these
fivoured districts, the proceedings in the action pre-
liminary to the trisl can be conducted in the vegistey,
and the registrar, who is usuully the county eourt
registrar also® has the powers thut ave exevcised ir
London by the masters. By means of these registries
und the periodical eiveuits of the judges, many sctions
are now brought and determined without any resort Lo
London.

It is o misteke to suppose that the only, or even the
chief, object of eivil courts is to decide disputes, Their
ultimate object is to prevent wrongful acts and defaults,
their immediste object to provide remedics. Now, in
the vast mnjority of cuses in which a man to his neigh-
bour's horm does what he ought not to do, or Jeaves
undone what he ocught to do, there is no dispute ov
possibility of dispute. Bspecially is this true of debts,
What then is wanted is that the pressure of the law
ghall be brought to bear upon the debtor as quickly as

! There are slyo district registries of the Probate Division, wherat
wills can be proved when there is no dispute. Dut these have o
different history and therefore s different geography.

= Bee above, ™ 25
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possible,  This we may too veadily forget. The actions
which moke a stir, which intevest luwyers and laymen,
are the petions which arve fought ; but it is in the actions
which are not fought, still more in the wetions that are
oot brought, that a good system of procedure shows its
goodness,  To n pereeption of this truth are due many
modern changes, In sbout a quarter of the actions that
are begun, the plaintiff withont any trial or judicial
procecling at onee obtaing o final jndgment against the
defendant, bevavse the defendent ling no defence and
does mot appear.  In many other coses the plaimtiff
urging a simple elaim for payment of o debt, obhtaing
nofinal judzment in a wvery rapid fashion. 1F the
lointiff verifies lis clabm by oath, then the defendant
wan be ealled on to satisly o judee thiat there is really
gomme dofepce, and if he fails, there will be judgment
agnipst him, By for the greater part of the civil
justice that is done at all i8 now done quickly and
poiselessly and without anything oceurring that any
newspaper would notice in the dullest seison,

But within our lmits we can only hint at the wast
muss of cases which are totally or practically undefended,
The sume muest be said of the plesdings in an setion,
the weans by which one party gives tho other notics of
Lis elaim o defence, It becomes always morve difficols
to deseribe these things briefly, becouss every reform,
and of lute reforms bave come rapidly, leaves procedure
lega formal, ond therefora less deseribable. Tt must be
encugh that the defendant is called bofore the cowt by
a voyul wrid of suwimons, on the back of which the
plaintiff lLas stated the substance of his demand, that
axcept in some simple cases the defendout can demand
fuller information, o stefément of elatsy, that the

E:
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defendant  must deliver a  statement of defence, that
there is sometimes furlber pleading, that the ease raised
by these plendings is the case to be fried, but thet a
Judge even ot the trial has a large power of allowing an
amendment of the pleadings, and of eontrolling the
whole procedure by apportioning ensts. A very com-
plete control over costs is the regulator of the systeom.,
Cemmonly, the wosuceessful has to pay to the successful
party the eoata that the latter has ineurred, or rather
such part of them as are allowed ns proper, (for this
allowance or # taxation' of epsts there ave special officors,
taxing mastors, whose determinations may be roviewod
by the eourt), Tt the cost of any pavticalar procecding
which is deemed needless or vexations con be thrown on
the wictor, and be may seeasionally have to puy all enste
of the action. In the Connty Courts there is even loss
pleading.  Uswally there is but a notice to tha defendant
of what it is that the plaintiff wants, and ouly in cortain
particnlar  instamces meed the defendant inform  the
plaintiff of the defonce that will bo urged at the trial,

A crimipal ease, s oalready said, has still o loeal
character ; it can only be tried by a jury of the shire in
which, sccording to the indictment, the erime bas been
dope ; the jurors must eome from the venwe, vicinage,
neighbourhoed,  Until lately, this was true also of
many eivil setions, but now, except in very fow cuses,
the guestion where an action in the High Conrt shall be
tried is treated as a question of mers convenience.  The
plaintiff ean choose whether it shall be tried ob the
Royal Courts in the Strand or at any one of the
assize towns, though his choive, If unreasonnble, may
be overruled,  If it is tried st the Royal Courts it
will be tried by o judgo of the High Court without a
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jury, or with a jury drawn from Mididlesex or the city
of London, Tf it is tried af on sssize town, it will be
tried by some eommissioner of assize (who will probably
Lot e of the judges of the Suprome Uourt) without a
jury, or with a jery drawn from the shive in which that
town is situate. Ineither case the tribunal before which
it is thus tried is the High Court of Justice, and the
presiding judge or commissioner can there and then .oo-
vounee the jodgment of thut comt. The counties arv
visited by commissionors of assize twice o year for the
purpose of trying civil actions, but at some northern
towns, eivil ns well ag oriminel business s taken four
times a year,  OF cominisioners of assize wa shall have
e to sy below,!  The judges of the Chancery Divi-
sion do not preside over trinls with jn:u-_',', exeeph when
they ave sent out 05 eomnmissioners of assize, so that if
{ms woll way happen) an action in that division is to be
tried with a London or Middlesex jury, the trisl will be
Lefore & julge of the Quecen's Beneh Division,

Thers are two main modes whereby a ense i3 tried in
the High Court. 1t is tried with jury, or it is tried
withowt jury. In the causes which are specinlly assigned
to the Chaneery Divisiou therse is no trial by jury unless
by leave of the judge.  Such actions muy often invelve
serious questions of fact, sud guestions which touch the
g‘au-d e ¢f the parties,  An action for the cancella-
tion of & deed, [or example, will go to the Cheneery
Invision, and will i'."q_upmnt.l}r involve o charge of gross
fraud,  But the person charged with the froud will bave
no right to trias by jury, BSuch cases have, heretofore,
been tried without o jury in the Cowrt of Chuancery ;
they are tried without o jury still ; it scems impossible

1 Bee p 1520
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to pive any other reason for the fack. DBub in no action
of any one of the most common and simple types, any
questions of fact that there may be will be sabmitted to
o jery if either party has vequived this, A simple notice
given by one party to the other will secure a juy if the
wetion be grounded on slander, libel, false imprisonment,
malicious prosecution, seduetion, broack of promise of
mh.rriage ; in other cases the party must obtain an oder
for teial by jury, but to such an erder he has a right,
The requirement of this formality, which is new, seems
likely to diminish the number of cuses teied by jury.
Trinl b’j‘ i Eing]u: jl.ulgc, who decides both fact and Inw,
ie rapidly becoming & very eommon mode of eivil tidal,
In the county courts o long experiment has proved that
in & vast majority of eases litigants do not care to have
a jury, at all events, a jury of five ; and to all speming,
those who have eases in the High Court will not use
their right to o jury if thereby they are put to the
glightest tronble. It is believed that in mercantilo dis-
putes of o certuin class, the right to o gpecial jury? iz
still valued ; enses of libel, breach of promize of war-
ringe, and so forth, one of the two parties will almost cer-
tainly desite to bring hefore a jury ; but the fact should
be recagnised, be it liked or not, that the trinl by jury of
civil cases is itself on its trial, and the verdict is going
agninst it,

The trinl by jury of o ecivil ense is 8o like the trisl of
& criminal case, that the two shallr be treated togother
herenfter. 'Whether there be o jury or no, it is only in
rare eases that a trial takes plice before more than ono
judge. When le tries the case without jury he is judge
of fact and law, sand hiz judgment is the judgment of

¥ As to specin] juries, sed below, I~ 1G5
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the High Court, from which there lics an appeal to the
Court of Appeal. That coort sits only ot the Royal
Cowrts ; ondinarily three of its"judges nre sitting together
in one voom, and thres others in another ; some matters
ean e henrd by two judges, bat generally there must be
three. Ty the appeal all questions of fact and law may
be reopened, and though usually the evidence given in
the ITigh Court is the boasis of the decision, still the
Appenl Court eam and will for speeial ecause admit new
evidenes, In no cnse is a jury employed, either in the
Howse of Lords or in the Court of Appeal.

When there is trial by jury, the judge leaves to the
jury such questions of fact as arise, and, assuming that
the verdict i3 covvect, gives the judgment of the High
Court.  Tf, making the same assumption, the defented
litigant thinks the judgment wrong, he can go to the
Court of Appeal, and thenes to the House of Lords
If, however, he is dissatisfied with the verdict, he ap-
plies for a uew teinl, nrging that the judge misdirected
tha jory, that the verdiet was agninst the weight of
evidence, or the like. This |1p|'.u|i4:11tlrm he makes to
what s eelled o divisional esurt ™ of the High Court,
which ecan order or refuse a new trial, rod from thiz
deeizion he or his opponent may appeal to the Court of
Appeal, and so the question whether there is to be o
new trial ey be bronght even before the House of
Lawils,

Certain business of the High Court must be done by
u *divisional court,” that is to say, by two or more of
its judgns sitting together without & jury, It is in the
form of a tribunal thus constituted that the High Court,
besides hearing applications for new trials, hears appeals
from inferior courts, exercises its supervisory comtrol
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over the magistracy, and in general does such part of its
work a8 does not copsist in trying eivil actions! In
some of these cuses there can be mo appeal from its
decision, in somre others none without its leave. Dut
what matters shall be brought before a divisional court
and whnt befors a judge sitting alone is one of the many
things that can be determived Ly rules made by the
copmities of judges to which Parliament has intrusted
the duty of supplementing the statute-book.?

! Bines the abolition of the Common Pleas and Esclioguer
Divisions, the word diciqoral in the phruse “divisionnl conrt™
lias lost most of its point.  Practically it means o eourt constituted
Ly two or mere fudges of the Queen's Beuch Division.

* Bee below, p. 06,



CITATTER VI,
THE HOUSE OF LORDS AXD THE CHANCELLOR.

From almiosb overy order or judgment of the Court of
Appal an apped may be meide to the House of Lovds,
which, it is neslless to say, is one member of our
suprems begislitive body,  But Lesides this i is a courd
of law. Buch is tho theory, and soch, subject to some
cxplination, is the fact.  Every person who has o vighe
to &it, debate, and vote, when the House is ahout its
legislative business is also entitled too sit, deboate, and
vote, wlen the giestion is whether the judgment of some
lowar law eourt shall be waffivmed ov veversed. But
concerning the constitution of this House we will not
speaks; for the main faets ave well known, and practically
our court: of lash vesort is o very difievent thing from
that assembly of lewds, spiritual snd temporal, which
tukes part in legislation.

Tn the lust century it beeame customary for the Linrds
to leave their jrdicial basiness to be dono by such only
of their number as were distinguished lowyers,  Ocea-
sivnally the other loweds, “lay Jords,” as contrasted with
“lnw lords,” interfered, but their interference becmme
nneommon, o lite ag 1844 certain Iay lovds were with
difficulty disswaded from meddling with some grove
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questions of lnw which arcse oub of the famons trinl of
Daniel O'Connell, Bat they were dissuaded, and we may
now regard 1t ns o rule not likely to e broken, thmlgh
aorule pot in any way enforeed by low, that those lods
only who are learned in the law are the judgea of this
court of appeal.l

As a motter of fact the only lords who now act as
judges are the Loeds of Appeal. These ure, fivst, the
Lonwd Chaneellor ; riur«.'n:lldlj‘, thie lx':id Laowids of ,-'b.}'u]nea] in
Ordinary, of whom there are now three; and thindly,
snch other members of the Mowse a8 ore, or have heen,
judzes of the superior courts of England, Irveland, or
Beatland,  In the ordinery course of affuirs there will
be at least ome lovd alive who has formerly been
Chaneellor ; the Lord Chief Justice has very commonly
been n peer, and peerages are sometimes given to other
judges, or rvetived judges. Not long ago as many as
eirht lords were collected to hear o ense of some didli-
culty, but this was an vousoally large number, No cnse
van be heard unlass three Lords of Appeal arve present,
and the number present s generlly but three or foor,
Tho most rugu].-u‘ attendants are the Chaneellor and the
Lords of Appeal in Ordinary.  These last have but u
very short history, Inm 18706, after many ‘schemes for
¥ ending or mending ' this conrt of appeal bad ecome to
naoght, its constitution was strengthened. | Power was
given the Queen toappoint Lords of Appeal in Ordinary,

! 0n Bth April, 1833, the sse of Chorle v, Brocllewgd Being
before the Mouse, three * law londs " were for seversing the jude-
ment, one for silirming it ; Lord Denmnn, who rinst be necountinl
o layenan, Erpn-bml.] (TS agreeinent with this oue law lond {Times,
10th April, 1883) ; but thisincident dovs not appear in the Jeurnsls

of the House, aud the judgment was reversed without nny forinal
division.
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At fivat there wers to be two, and two werse at ones
nppeinted ; ultimntely there were to be four ; of presont
there ara three, In order to explain this scheme we
must refor to the other grest court of last resort, the
Judiciel Committes, Thero wore four paid members of
that gourt.  In 1376 it was provided that when two of
them should have died or resigned, a thind Lovd in
Owdinary might be appeinted, and that when the re
maining two should have died or resigned the number of
these Lords might be raised to four,  The fivat of these
events has happened, and when tho second happens the
Queen will have power to appoint the fourth Lerd, It is
the duty of these Loovds, if they are Privy Conneillors, to
git on the Judicial Committes ng well as in the House of
Lords, go that in eonrso of time tho two ultimate tribunals
of the Dritish Fwmpire will have na their paid judges
the sumne five persons, the Chaseellor apd four Lovds i
Orilinury.

To be appointed a Lord o Ordinary, o man must have
hald one of certain high jadicisl offices, or proctised for
fifteen years a8 o bardster in Mogland or Irveland, or as
an advoente in Seotland, It shoold be remembered thit
this is o court for Treland aml Beotland, as well as for
E,ng]:md, Of the three lode at presont in being, one
hiad made hiz fame a5 an English judge, anether as an
Irish judgs, another as Lord Advoeate, the chief low
oficer of Scotlamd.,  They hold their offiees during
good hehaviour, but ean be removed by the Queen
on nn address prosentad by both howses of Parlinment.
While they hold office they are for all purposes members
of the House of Lords, and coan dobate and vote as well
when the house i3 acting ns & legislative assombly ns
when it is ucting as a cowrt of law. Their pesition is
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not unlike that of the bishops ; the dignity of a Lo of
Appeal in Ordinary dees not descend to his Leirs,

Liy this means the theoretical ideutity of the court of
last resort with* the Upper Honse of Parlinment was
proserved, and ot the same moment some of its worst
consgequences were destroved,  TTntil 1876 the cout of
law called the House of Lords ouly sut during the session
of Purlinment, but now it site when Purliament is
prevogued, and it wight sit even when Parlinment was
dissolved, For the resulis of the identity we must look
rather to some matters of form which wake a shwp
comtrast betweon the House of Lords and the Judicial
Committee, I the former, when the litigants or thei
counsel have been heard, the proceedings ave very much
those of o deliberative assembly.  Each lond makes his
specch, gives bis advice to the House for or agninst the
reversal of the judgment that 5 under discussion ; thors
is a debate and o division, and if the votes be equally
divided, the judgment is affirmed. On the ether band,
when o cose is bofore the Judiclal Committes, only ono
opivion, that of the majority, is delivered, It takes the
form of reasons why the Committes will advise the Queen
to affirn or reverse the decision in guestion, apd this
advice being adopted, eifect is given to it by an Order in
Council. Whether this advice represents the opinion of
all, or only of somo of the judges is not publicly an.
vounced,  For each of these modes of procedore some-
thing might be said, bot the apen voting of the House of
Lords seems to be better liked than the artificial wnan-
imity of the Privy Cooncil.

The importance in this country of a last court of
appeal is very great, and but a smnll purt of that
importance is to be found in the fact that its judgment
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iz a final decision of a particular dispute, Law is modified
by judicinl decisions, For centuries past English judges
in deciding a cnse not coversd by statute hove held
themselves bound by the rules in accordance with which
cages bave boen previonsly deeided, It is just this
reverence for past decisions that at once enablea and
compels them, from time to time, to make now law;
*judge-made law,"” as some enll it, is the natural onterme
of an effort to leave as little as possible to judicial
diseretion. New habits, new wauts, berot new questions
which, in one way or another, law courts must decide,
qux:ﬂl_.ious which could nol have been foresssn by the
judges of an envlier time. To bring the vew cuses under
the old rules is to alter the old rules,  In any perticelar
instanes the ehange may be minute and subtle, and there
may be room for doubt whether or no the old role has
been slightly modified ; but as decision follows decision,
it at last becomes obvious that n substantial addition
has been made to the law. In this country the practice
of loaking for law in judieisl decisions has prodoced a
fuirly definite standard whersby is mensured the anthori-
tative force of the rule upon which a court has grounded
its judgment. To meotion only what is direcily con-
nected with our present topie, the rule whereby the
ITouse of Lords decides n case is law for ull English
courts ; the House of Lovds itself bus diselsimed any
power of disregording what it has once deliberately
sdopted as law. Ko lower court esn by ita decisions
make & rule that shall be binding on & bigher court ;
navertheless, the higher pay respect to ths judgments
of the lower and seldom overrule them, save when there
is some discord between seversl decisions. Dot discord
there sometimes is ; an unforeseen and cviticnl case brings
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to light o latent contradiction, and then o court of appeal
is compelled to eay that a rule which hes passed as law
is not law, Tt would bo no easy task to give to one who
hed never studied the subject a just notion of the power
that the Monse of Lords has of suthovitatively declaring
thot to be law which theretofore was but questionably
law, or of the mode in which that power is exercised ;
but enough has been said toswggest thut the constitution
of the bighest court of law is in England a matter of the
utmost moment.  Possibly our laws allow to a litigant
rather too many opportunities of haling his adversary
from court to eourt, but so long as English Iow keeps its
present furm, there is great need of a court of last resort
which is not over-burdened with business, and ean spenk
with all the more decisive authority becuuse it speaks
seldom and at leisure. No morve than about forty or
fifty Euglish cases come yearly before the Houss of
Lords ; Beotlund will provide fifteen or therenbouts, and
Irelund five o six.

Before the recent reformation the Howse of Lords
frequently exercized the right of requiring the presence
of the judges at the Lheavivg of an appenl, snd of asking
their opinions on questions of law, opinions which the
lords were free te adopt or reject. To take this
epurse has now become uneommen, beeause the House i
well supplied with law lords, but a modern esse in which
the judges were summones] may serve as an example of
English litigation in its most sumptorus form.

An setion came on for trisl at the Neweastle Bummer
Asgsizes, 1876 it involved s difficult question of law.
Tn April, 1877, this question was argued in the High
Court before three judges of the Queen's Bench Division,
In December, 1877, that court’s judgmont was piven for
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the defendants, but the judges wers divided, two agninst
vne.  In May, 1878, it enme before the Court of Appeal,
which in December, 1878, decided that the defendant
was not entitled to judgment ; but again the judges wers
divided, two against one. In November, 1B7H, it was
argued before the House of Lords, which desired that
there might be further argument in the presence of the
judges, and such argument there was in November, 18°0,
seven julges being inattendanee, In March, 1881, these
seven delivered their answers to five questions which bad
been put to them, answers which wers Dot uhanimens,
In June, 1881, the five lords who had heard the appeal
sgreed in dismissing it, and the plaintiff was ultimately
successful.  The wvarvious judicial opivions given on
dhis case would fill & much larger book than the
prisent,

The House of Lords has potentially other judicial
functions besides those of an appellate tribunel. For
treason or for felony & member of that House can only
b tried by his peers, bot, as during the list hundred
yoars there has been but ome such teial, we moy well
jiss this matter by as very {rivial ; for o misdemennour
a peer i3 tried just ss though be were a commoner,
Again, the House of Lords might have to hear the im-
peachment either of a lord or of a commoner. An
impenchmert is & erimival proceeding in which the
Commons are the aceusers and all the Lords are the
judges, both of fact and of law, Inthe past it bas been
o powerful engine whereby Parliament has controlled
the ministers of the Crown, but there is little likelihood
of its being used in the immediste future, If a man
has committed what really is o crime, he can be prose-
cuted in the everyday fushion, while if he has been guilty
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of some misdoing that is no erime, it is better to let it
go unpunished than to iovent new law for the oceasion.
To this it may be added that o modorn Hovse of Com-
mons will hardly be brought to a practical admission
thot in order to control the Cueen's ministors it needs
the aid of the Honse of Lords. The lnst impencliment
was that of Lord Melville in 18067

We have had occasion many times to mention the
Lord Chonecellor.  He s, ns it were, o link between the
judicial and the exceutive systems.  Certainly his
position is as singular as it is spleodid. In the first
place, he is acconling to settled wsagn a member of the
Cabinet, Thizs of course is no rule of law, for, as is
well known to all, the Cabinet is an entity not known to
the law. “Whatever legal powers its members may
have us privy councillors and as holders of eertuin high
offices, the Cabinet a5 o body has no legal powers what-
ever. Btill, the Cabinet is & great foct, and to bo o
member of i iz to be a member of whet is really o
supreme executive conneil which bas vast practical power,
not only in administration, but in legislution also.  Of
this body the Chancellor is a member. Then, agnin,
even were he no peer he would sit as Speaker of the
Housze of Lords, thongh without any right to debate or
vote, Butin practice (except porbaps for o day or two
after his appointment to the chancellorship) he always
is & peer, and though Speaker of the House, can debete
and wote like ancther peer; indeed, he is one of the
chief expounders and defenders in the House of Lords
of the ministerizl policy. He is the foremoat of those
Lorda of A[J[.larﬂ who do the judi.ci:].l work ascribed to
the Heuse of Lords. He is the president of the Court

1 Bpe Citizen Series, Traill, Contral Government, p. 28,
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of Appeal, of the High Court of Justice, of the Chancery
Division of the High Court.  He isalways a Privy Conn-
cillor ol n member of the Judicial Committes. He
does not in practice sit in the High Court, but he
habitually presides in the House of Lords, he not wn-
frequently sits as o member of the Judicinl Committen
he ocensivnnlly sits in the Cowet of Appeal,

As a matter of fact, the d‘umr.‘eﬂnrﬁ.hipin always given
to o very distinguished lawyer, sometimes to one whao
has been o judge, sometimes to one who has not ; but
there is mo law which confines the cloica that enn he
made by the Queen or her Prime Minister, and there
waonld be plenty of anvient precedents for the choice
of a hishop.  Also, it will be vnderstood that thongh the
Chaneellor 15 a judge, bo differs from all the other judges
in that they hold office during good behaviour, that is, in
effect, until death or resignation, while the Clianeellor
holds oflice nomivally during the Queen's good plensure,
practically according to the well understood roles that
muke the disapprobation of the Hovse of Commons fatal
to the carecr of ministers and ministries.?

The Lord Chanceller has much to do with the appoint-
ment ufjud,u:,rm; of Ly different grades. The judges
of the ruperior courts nre appeinted by the Queen, hut
it is believed that acesrding to usage the Queen nets on
the recommendation of the Chaneellor when a new
judge is to be appointed, vnless the vocont place he that
of the Clhancellor or the Lord Chief Justies, and then on
the recommendution of the Prime Minister, The Chan-
ccllor himself, and without referenco to the Queen,
appointe the county eowrt judges, and ean remove them
anid the coroners also for inability and mishehaviour,

¥ Bee Citizen Scries, Trailly, Contral Gorernment, elap. il
¥
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The Quesn ean appoint and temove the justices of the
peace, but, in fact, the appointments are made by the
Chaneellor, and it is belioved that the Queen's pleasure
is nob umn]]y taken, Owver such oflicers as the county
court registrars, some of whom exercise an important
1muL‘ruph:}' jurisdiction, the Chaneellor has great power.

But he hns yet othor powers of the fist importanee.
By the statutes which have remodelled the system of
vivil judieature, Parlinment lins placed in divers hands a
very large power of sopplementing these statutes by
general rales of procedure, of from time to time repealing
old rules, and making new, and a role of this kind may
be & very momentons law quite eapnble of determining
whether the romedy to be had by o low-anit is worth the
IIn'l.'itLg, The procedure, for instamee, of the F:'.n]ﬂm]m
Court within wide limits set by statute is regulated by a
Inrge hody of detailed rales, o @ eode of eivil procedore
wa well might eall it made hy legiclative power thuz
delegeted,  For the County Courts there is another long
code ; bankruptey procedure is regulated by veb o thivd.
The power bas been placed in divers hands, but o very
Invgn ghare in the hands of the Chancellor.  For the
Bupreme Court, rules can be made by five judges (of
whom the Chancellor miust be nnn]l ont of & committes of
eight. four of whom are selected by the Clwneellor.  For
the Connty Conrts, rules ean be made by a committens of
five of their judges selected by the Chancellor, and the
rules require his approval.  The last remodelling of the
bankrnptey laws pave a liberal licence of rule-meking to
the Chaneellor and the Board of Trade, that is to say, to
two members of the ministry,  These delegations of
legislative power are new and very remarkable,  Also
the Chancellor has, under recent statutes, a power of
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determining by gencral rules the price at which justice
shell be sold, or, in other words, the fecs that shall be
taken in the civil courts, but this being a finunein] matter
the conearreace of the Treasury is required,  The fees to
bo taken in the County Cowrts can be settled by the
Treasury with the consent of the Chaneellor ; those to be
tiken in bankraptey proceedings by the Chaneellor with
the samelion of the Treasury.

Thismede of levying revenue deserves a passing notice,
The plaintiff in o County Court, to tuke one instance,
must at the outset of his action pay one shilling in the
pound on the amount that be elaims, and again before
the action is heard he must pay another two shillings in
tle ]mud. The method of raising money in the High
Court is ruther different.  These fees form part of the
costs of the action, which, as o gencral rule, the successful
ean reeover from the unsuecessful litigunt.  Normally,
therafore, the tux falls in the end upon the party wha
bas boen fo the wrong, Dot obviously this is oot al-
ways the case unless to sue one who suceeeds in evadiog
justice, or one who has not wherewith to eatisfy your
claim, is necessarily to be fo the wrong, It might seem
then that a more divect means of attuining the desired
end would be to tax, in the first instance, the person
whor the judgment proves to have been in the wrong,
nmd to supply any deficiency in the revenue by imposing
moderate fines wpon all those that bave suffered
injustice,

The Chancellor, then, is o judge of all the great lnw
eonrte, who hoabitually presides in the grentest, and be is
also the eabinet minister who exercises such controlling
power as the sentral Government hos over the ndminis-
tration of eivil justice, and as regards those County Courts,

F 2
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which are becoming of great impﬂrh'u.noe, this poreT iE
pot small,  The fanetions of the Home Seeretary huve
heen described by Mr, Tradll ;! some of them will be
noticed hereaftey. Were there any need, which there
iz mot, to borrow foreign terms, we might say that the
Chancellor is the Minister of Civil Justiee, the Home
Beeretary the Minister of Criminal Justics and Police ;
but each of these namwes would have to be used in o
narrow sense, aiwd the line is not drawn exactly whers a
theorist would deaw it.  The House of Cominons s the
place for the Home Secretary ; the House of Lords for
the Chancellor, The Home Secrvetary i the head of a
Lirge and powerful permanont department ; the Chan-
eellor 18 not.  The Chancellor is nl“m}lu a  lemrped
luwyer, while it is merely our good fortune if the Home
secretary has illumingted the seiemce of international
law or the practice of quarter sessions,

V Cenfenel florernanent, p, 55,



CHAPTER VIIL
CIVIL EXECUTION AND DANKREUPTCY,

Iy the last rosort the judgments of & eivil court must
be executed by force. Goods and lunds must be seized
ad sold, and in some instances persons wust be im-
prizoned. Before notleing the manner in which execution
is dove, we must glance at the persons who do it.  The
vounty courts have for this work officers of their own,
high bailiffs? bat the judgments of the High Conrt are
still exceuted by the sheriffs. A pluintiff, for example,
whao ling ji:dgmunt. for u debt, can obbain o writ whereby
the Gueen bids the sheriff of o county levy the sum out
of the goods of the debtor within that county.

Kow the whols history of Eoglish Justice and Palice
might be brought under this rubeie, The Decline and
Foll of the Sheriff.  The sheritt of the Normon reigns
in little lesz than a viceroy, very strictly answeralle to
the king, but with great power over all the men of ihe
shire. The shire iz let to him ot o vent, and he mokes
whit he ean out of its administration. DBut for some
seven centuried he bas been losing fivst this funetien,
then that, and we kpow him now as a couniry gentle-
man whe, it may be, much ageivst his will, hus been

1 Bee nlove, T 25,
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endowed for a single year with high rank and burdened
with a enriona colleetion of disconnected duties, the
seattered fragments of powers that onee were vast. e
I‘EGEITHE the Crween's judges on their mmults L acts as
mt-urmng officer in pavlinmentary elections, he summons
jurors, he executes eivil judgments, he has o enro that
the eondemned wurderer is hanged, These, avd a few
cthers, nre duties that have to ba dooe, if nol by him
then by subordinates, and besides, there are many things
whieh according wo law books he might do, but which e
pever does.  He might call out the power of the county
{posse conptadus) to apprebend o eriminal with hoe and
ery, but justices of the peace snd police constables have
long rendered needless this rusty machinery. Still e is
the greatest man in the county, and may look dowrs
upon the lord-lieutenant himself as upon a creature of
yostordny.

His appeintoent is not aecomplished without elaborato
caremonies of which little must herve be snid.  Lists are
kept for esch shive of porsons fit and liable to serve.
There is no property qualification more distinet than
thiz, that the sherif ought to have lasd in the county
sufficient to answer to the king and Lis people; but, in
faet, he will be some considerable londowner, The lists
are supplied with new nnmes by the sheriits who suggest
them to the judges on cirewit.  Then on the morrow of
St Martin {12th November) at o mecting at which somo
of the ministers and of the judges are present, theee
names are token from esch list, usually the fivst thee,
but any one there named hos an opportanity of urging
an excuss, such as want of means. The three nomes
are subiitted to the Queen and she, in practics, chonses
the first and marks her choice by pricking a hole opposite
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that name in the list that is laid before her,  Certain
towns hove nequired the privilege of being countics of
themselves (sometimes they are called counties corporate
as condrasted with cowndies at farge) aod of clecting their
owa sherills! The election is now made annoally by the
town council, In gemeral this privilege was aequirved, at
earliest, in the fifteenth eentury, but London bas enjoyed
it from u mueh older tima, and the two sherille of Lonwon
are the ong sherill of BMiddlesex,

Aldmost all the dutics of the sherill ave performed for him
by an undersheritt, The sherifl is bownd by law to appoint
some fit nod proper person te bo undersherifl,  Commonly
he pppoints some solicitor of bigh standing, and though
there is nothing to prevent each new shevift from naming
i new undersherifl, still the sime person is often uondor-
sheridf for many years, and in some instenccs the office
has become well migh hereditary®  In theory, a sheriff,
in practiee an undersheriff, has much business to do
which requires experience of legal rowtine, In particular,
civil exeeution, t.hmgh less hazardona thsn 16 was bot .
few years ngo, is still risky work, IF o sheriff does not
ebey o writ he ig linble to be punizhed io a summary
fashion, for the High Court keeps a tight hold over him,
Aguin, he 3s civilly Hable if he dovs not seize what le
ought to seize, or sciges what be ought not to seize, pg,
ey, the goods of s wrong person, and there are many

1 Bristal, Canterbury, Chester, Exeter, Gloucester, Liocaln,
Lichficll, Norwich, Worcester, York, Unennartlen, Haverford west,
Hull, Newestle, Nottinglum, Peole, Swuthampton. 1o 1841
Coventry was mierged in the couuty of Warwick, Oxford nlzo hus
2 sherill, but bs not o county,

2 There is, 1 believe, st leist one ivstancs o whick it has been
“iooa f2mdly * for meore than s century.
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rules to be observed ns to when doors must and when
they must not be broken, and so forth, about which, in
general, the sherilf himself will know very little, For
the conduct of all this business the sheriff limself is
primarily responsible; in faet, however, the under-
sheriff contracts to indemnify him, sud in return
receives the fees and percentages which awre payable
fur the doing of civil execution and the like, The work
of actunlly seizing poods and arresting persons is done
by Bailiffs, who have bound themselves with sureties to
the sheriff for the faithful discharge of their duties ;
policemen ure not employed for eivil execution. Praoti-
eally then, the shrievalty iz, nowadays, an institution
whereby a country gentloman is compelled to punrantes
for one year the proper performance of important work
in which he takes no active part. 1t is to the credit of
English publie spirit that such an institution is still
poasilblo,

Now o marked line has of lute beew deawn between
those orders of o eivil court whicl direct » man to pay
woney, and those which direet him to do, or abstain
from doing, some other thing. The lalter can e
enforced by imprisonment. If o man disobeys an
injunction which forbids his building w wall, he ean
be sent to gaol, The courts lave large discretionary
powers of keeping soch persons in prison until they
submit to do whet they are hid. On the other hand,
a judgment for money must in gencral be enforced by
other means. The plaintiff obteins o weit wherely the
sherifl is ordered to levy the sum due. At an carly
date our law touching the exuction of debts became
very severe.  This wus the result, for the more purt, of
deliberate legislation. The creditor had the power of
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keeping his debtor in gaol until the debt was paid; if
the debtor could not pay, he might be imprisoned for
the vest of his days. Duf it is o misteke to supposo
thot the debtor wus punished as an offauder. A time
when the non-paymeut of a just debt is decmed o
erime may e before us: it does not lie behind us.  The
imprisomoent of s debtor, “the takiog his bLody io
exceution,” was o means whereby the creditor might
extort payment sod satisfly resentment ; but this was
his private right.  Theve is no peed to tell how grave
a seanidal onr debtors’ prisons beeame.  After the law
bued already been much witigeted, imprisonment foo
debt was abolished in 185G,

No man can now be sent to gaol merely becavse he
g mot poaid money which in a civil action he has been
wndered to pay, save in certain eases specificd by statute
in which be can be imprisoned for & yvear at the most,
But these are cases in which the grouod of the ovder =
no meve civil debt;, though it way be a merely eivil
elaime, A trustee, for instanee, who disobeys an ovder
bidding him pay trust meney may thus be imprisoned,
Dut in such & case o julyge can use his diseretion, smd
the imprisomment is to be regurded, in part ot least, as
punishioent inflicted on oue whe hss aeted dishonestly.
Again; if, after an order directing him to pay money,
w person hes the means of paying but does not pay, theu
Lo can be commitied to prison for six weeks or less, but
will be discharged npon making payvment. It has been
wrged by those mout competent to speak that the power
to inflict & sLort term of Jwprisomment s the most
effeetoal and most homane meins of compelling  the
payment of small debts,  Until Iast year the low bad
# lovk of injustice, for a man whe owed less than £5¢
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conld not become bankropt and thereby shuffle off his
debts. A process bas mew been introduced whereby
those whose debits do not reach that sum may be freed
therefrom, A liberal power has beem given to the
county eourt judge of deciding on what terms such
freedom shall be granted. He ean, for instance, erder
the debtor to pay & certein fraction of all Lis debis on
prin of going to prison.  The regelar Lankruptey pro-
cedura is too elaborate to meet such coses; it remains
to be seen whether they can be met by an analogous
but summary method.!

When a man canmot pay all his Jelts it is nowadnys
thought better that his property should be divided rate-
ably among his ereditors, than that the rule should be
U firgt come, first served.”  Also it has been considereds
sound policy that, his propecty being taken from him,
he should, under certain conditions, be allowed a new
start, Neither of these principles is to be found in our
early lnw, We passed through the middle ages without
any bankruptey low ot wll, and the stututes of Tudors
wod Stunrts vecogmise uul}r the first I.'rri:u:ilﬂc, not the
seeond. It is the eighteenth eentury; © poor bankrupt
century,” before a debtor eam le freed from a debt
without the conseot of him to whom it is due® At first
this was the privilege of traders only, but by slow
degrees it was extended to others. 1t is well to re-
member this, otherwise we might take too gloomy a view
of our prospects.  The experience of the lust sixty years

1 Bee Citizen Serics, Farror, The Stafe in ity Belation fo Trode,
po 96, I make what is here said of bankruptey Cie shorter beenuse
Sir T. Il Farrer has dealt with this suljoct ; but when he wroete,
the Bnakrupley Act of 1883 was still in the lutarne

1 An uneueeesaful experiment was made in 1007 by an Act, Sand
8 Will 11, e 18, which was repealod in the noxt year.
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might make us belicve that once every decade it will be
admitted that the existing law is a disgrace to us, that u
new eode will be introduced and welcomed by all practiel
men, and thet then the dismal tale will repest itsclf,
But benenth what seeme a hopeless periodicity, there has
been steady progress towards the doctrine that a man's
inability to puy his dobts is o matter of public coneeren,
wnd not o matber mevely between him and his eroditess
There have beon backslidings, due to & venction against
the bBad eld lew about imprisonment for debt. It
became fashionable to suy that luw beging by treating
insolvency as a crime, and cods by treating it 28 o matter
it which the state has no other interest than that which
it hiag in all eivil litigation. But still one cen trace in
the statute book the growth of the opinion thet in
golveney, thongh wvot o crime, and though possibly o
misfortune, is a subjeek thet the state must investigate
in its own interest, since presumably it 15 the outcome of
dishonesty.

The debatealle question bas been whether the body of
ereditors, acting by o majority and an elected represen-
tative, can be trosted to administer the debtor’s affairs
under the merely juwlicial supervision of a law court,
without neglecting the interests of minovities and the
interest of the gtute, I every ereditor wanted just to
get as lavge a dividend as pessible then be would fairly
vepresent the publie interest; but what he wanls is o
maximum of dividend for o minimom of trouble, and
this distinction is lmportant,  Detwecn 18G9 and 1833,
un attempt wes made to dispense with administrative
officials, but the latter yeur suw the ercation of o new
and powerful organism, & body of Oieial Receivers, the
salaried servants of o central burcan. OF thess there
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wre some sixty-five ; they ave appointed aod dismissible
by, and answerable to, the Bourd of Trde.  An official
veeeiver is attuched to u court or several courts baving
bankraptey judsdiction.

The scheme of bankrutey courts dilfers somewhat from
the scheme of ordinery civil courts, though it is mode up
of the sume factors,  For London (using that name inow
lorge sense) the primary court is the High Court; ouw
judge of its Queen's Bepel Division is specially churged
with the bankruptey business, but many things can be
done in the fivst instanee by one of four Bankraptey
Registrurs of the High Court; the appeal is to the
Court of Appeal, and with its leave to the House of
Laords,  The rest of Englayd is parcelled oot into some
130 distriets, each of which bus for its buokruptey court
sone county courty and thence the appeal is to a divi-
sivnal eourt of the High Court, and with its leave to the
Court of Appenl, whose decision will be finul.  Thero is
no appedl at all unless £30 15 at stake, or the courc
appesled frowm gives leave,

How when there is & proved inability to pay delids,
then ut the instanes of debtor or ereditor, the court e
ke Y a receiving ovder” The debior is wow on the
high road to bankroptey, The oficial receiver takes
possession of his property, and suniweons 4 wmeeting of
creditors,  The debtor wust be publicly cxamined u
court touching his conduct, dealings, und property, and
it s the receiver’s duty to take purt in this examintiong,
4 omejority of creditors represeuting three-fourths in
vilue of the debts moy vesolve that, instead of banke-
ruptey, some composition slall by aceepted.  Bab they
canuob  decide this finally; the malter must  coi
Lefore the court, and the court, which will Lave Lefoee
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it o report from tho receiver, may reject the schome,
hecounse it i3 unrensonnble or unfir to cortain ereditors,
or becanse the debtor has been guilty of misconduet, e.g.,
of inlll::'ing insolvency by hneardous Rper;lhtinn_ If no
areangement be ewnetioned, then the debtor will he
mljudged  banlropt, and until discharged will bo o
disgraced man, He will not ba able to sit in Parlia-
went, his plaes as membor of & municipa]l eouncil, of a
sehool Donrd or the like, will be vacated, nor may he act
ns justice of the peace.  If ho obtains eredit for £20,
without disclosing the fact that he is bankmpt, he s
guilty of & misdemennour.  While he is undischarged,
whatever property comes to him belongs to his creditors,
He ean obtain his discharge from the court, and this will
wipe et such debts as conld be proved in the bank-
paptey, amd malke him onee more engable of owning
property ; but thers is rigovous new low which if snc-
cessful will mesn that s debtor whe is discharged bas
proved to the satisfuction of a court informed by a
publie inquisitor, that the insolveney was not due to
criminal or non-criminal misconduct,  In no bad sense
we enll the officin]l veceiver r public inguisitor, and such
lie eema to be, It is for him to iovestignte, for the
conrt to decida,

OFf the wode in which the debtor's property is collected
and distribvted this is no place to speak ; naturally it is
& complex matter.  The object of our present lnw seems
that of giving to the bedy of ereditors and their elected
trastes ns lovge & control as i consistent with the de-
tection of the debtor's misdoings, and the protection of
the creditors themselves ngainst professional harpies.
But we may note thet bankroptey procedure liss now
Linlf way bevween eivil pnd crimionl procedure.  One of
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its pdmitted trhjEcta 15 to discover whether or oot the
debtor ought to be prosecuted for some one of those
many forms of commercial misconduct that recent
statutes have made crimes. A bnukruptcy court con-
not itself try the debtor for o crime ; he will be tried in
the ordinary way ; grand ju:'} anil petty jur}r will lie
agningt him before he is convicted ; but the bankruptey
opurt can commit him for trial, and order the Treasury
Bolivitor ! to prosecute.  Whether or no the new Act
iz sncceeding is a question sbout which opinioos differ ;
trustworthy answer can not yet be given.

1 See Lelow, p 146,



CUHAPTER VITL
TIE COUNTY MAGISTEALY.

Tor¥ive now to our Criminal Justies and Polica, we
hawe fivet to notice that maost thoroughly Fuglish of
English institutions, the Commisaion of the Peace. This
we owe to the fourtesnth eentury. Along with that
concentration of eivil justico of which we have spoken
thare went & concontratiom of eriminal just;im, Thnt
sueh justice should not be in the hands of tho sherif—a
resident  provineinl viceroy—had been an object of
national striving ; thet it should not be in the hands of
the feudal lords, the king was determined. Sa for a
long while the shire was dependent on the oceasional vist-
tations of judges comnmissioned by the king, while what wa
may eall its police was still under the sheriff's control,
Clea#ly this orgenisation was very insufficiont ; there
wis o felt need of resident judges, and, in our terms,
police magistrates.  Many experiments wers tried, and
it swems long uncertain what form the pew institution
will take. Possibly the coronera represent one of these
experiments, and one that has failed, for thess oficers
elected by the county scon became of no very great jm-
portance. Then there appear some shedowy persons who
bear the titls of keepers or conservators of the peace, and
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they also are, nt lenst at times, elected officers. For o
while the national mind seems bent on an elective
magistracy, but in the end the principle of roynl ap-
pointment prevails.  From the year 1360 we may date
the existence of justices of the pence 2s a definite por
manent institution.

It grew with the nation's growth, and the sheriff who
Vad berome an annual officer fell into the background,
Tour times a year the justices at their guarter sessions
could hear and determine criminal ensos, h':,'ing with
petty jury those whom a grond jury indicted. The
arrest of offenders, the suppression of riots and t.|.1m11l1_.<'
constituted another great department of their duty, and
gradually they gaived as the sheriff lost the control over
the constabulary. But this was by no means all, for
Parliament began to cost upon themn business the most
migeellaneons,  Under the Tudorzs amd Htuarts, the
justices, their number always inerensing, pradually
becume rulers of the COUnLY ucﬁng under the MM
viston of the King's Couneil and the King's Bench, and
carrving into effect both jl.:r]iciu"y and -'H]miuirsuﬂii\'[r]}*
the many detailed statutes relating to police and social
ceonomy, The practice of committing to them all the
affairs of the shire beenma habitual and still obiains,
Within the present century, it s true, the provinee of
the justice hus in some directions been narrowed by the
ereation of other organs of loeal government.) Elected
boards have been entrasted with many matters affecling
public well-being, which an earlier poneration, had it
provided for them at all, would have eousipned to the
justices, but the judicial powers of the justices have

1 Bee Citizen Series, Fowle, Foor Laaw, chaps. iiL., iv.
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stendily grown pa the number of offences sumnarily
punishable bas rapidly ineressed.

To come to present times: those towns which have
justices of their own being for o while weglected, the
area over which a justice's commission extends is
normally o county ; in other words, each county has a
separude commission of the peace; but besides the fact
that ench of the three ridings of Yorkshive, ench of the
three parts of Lincolnshire bas its own commission, there
are still & few exceptional districts, * liberties,” which
enjoy the enme privilege.! From the first it wes intended
that the office should be held by great landowners of the
eounty and st later time o definite property qualification
was established. At present, to put the matter briefly,
au estate in land worth £100 a yesr or the cecupation
of o dwelling honse assessed at £100 & year, will qualify
a men to be a county justios ; bub privy councillers, peers,
the eldest sons of peers, eounty court judges, and some
other holders of publie office, need not have this qualifi-
eation. In old times it was the fashion to pame cmong
the justices some men learned in the low, without the
prosence of one of whom (puerum) certain business
requiring legal skill could not be wndertaken ; these
wera the quorum ; but in time it beeame usual to make
all justices members of the quorum, and in this end
other ways the distinetion has lost its fmportanee®  In
eld times ngein the justices were paid four shillings a

! Wow thot the liverty of 8t Alban's lina buen merged in Hert-
fordshire, the Isle of Ely is the ouly liberty of any great extent ;
bt the amaller liberiies of Ripon and Petalorsuzh lave quarter
eeagions which do eriminnl justive as well as other bosiness,

2 For n long Lime it was costomary to omit the namme of ofe justion
from the el sonatituting the quorsm, bat even this last relie of
the ofd practice hing, 1 believe, vanished.

a
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day for attending sessions, bub for a long while past the
office has in fact been honorary, and now it is so0 even
in theory ; patriotism, o love of publie affairs, the honowr
AT glﬂr}’ of the thing, have ﬁuppliu:d names enongh for
a commisston of the peace

One member of the commission is appeinted to keep
the rolls—the records of the justices; in other words,
he is Costos Rotulorum,' The Lovd-lieatenant's was to
atart with a military office, which came pradually into
being during the Tador times as the expediency beeama
appurent of having at the head of the eounty's military
fore¢e some more permancnt commander than an aomanl
sheriff. As the appointment of a royal leutenant
becama rogular, ond the eveation of a standing wrmy
made the county militia of less hmportance, the olfioe
wns in practice united with that of Custos Rotuloram,
The Lord-lientenont (though rather as Custos than as
Licutenant) beepme the honovary head of the eonnty
magistracy, It ia usual, thongh by no means necessary,
for him to be & peer. The nppointment i regarded
n8 & pices of patronage to be bestowed on a friend of
the Ministry, but onee appointed, though the Gueen
might et any moment dismiss him, be is generally Lord-
Livutenant for life

The justices are appointed by the Queen, that is, bf
the Chancellor, who commonly acts on the recommenda-
tion of the Lord-liculenant. From time to time a new

U o Shalloe.  Sie Huogh, persunds me mot 3 1 will make & Star-
chamber montter of it; if he were twenty Sir John Falstaifs, he
should not nbuse Rebert Shallow, Esquire,

“ Slenaler,  In the county of Gloucester, justics of the peses and
coram.

“ Shal. Ay, cousin Slemler, and Custalorim,

o Slen. Ay, nnd Retelorom too,”
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commission i3 issued, or new nomes are inserted in the
obd commission.! The justices bold offies during the
Queen’s pleasure, amd cnn be dismissed without ihe
nssignment of any ropsom; but, as o matter of fact, a
justice is not removed save for grove couse.  Justices,
it should be needless to sy, can sit in either House of
Parlinment, The wumber of justices was once guite
gmall—six or eight for u shire ; it is now Iu.rgc indeed |
but very many—pechaps one-half—of those who ae
named in n commission are but titular jusl:.itts; t-he:r
have nob taken the requisite ocaths ol se become
“octing mugistrates,'®

The eommission of the pence, which still follows a
form sottled in 1080, is too wordy to be hers printed,
Dy it the Queen informs the justices that she hos
assigned them and every of them her justives to keep
the peace within & eertain eounty, and to keep, and
canze to be kept, all ordinances and stetules for the
good of the penes and the guict rule and government
of her people, and to chastise and punish all who
pffend :l,gnin.ﬂ.t those ordinances and statutes,  She then
authorizes them, or ony two of them, to henr and
determine oll felonies and other erimes and offenees of

1 Tt js, 1 believe, the modern prociico to is30e & new coumission
(e} at the beginuing of n new veige, (7 wheon a pew Cuslos is
appointed, {¢) when the old commission is so full of names that
further interpelntion is fmpossiblo,

3 Tlabomte statistica are given in Parliamentary Topers, 1856,
val. L. 1 domnot think “here bay leen an exhavstive official return
for many yenrs.  The following numbers of **acting mngistrates™
are tnken fram recont directorios : Hutlnod 25, Xottinghamshive
108, Monmaouth 144, Cornwall 158, Derbyshire 188, West Ridiog
422, Lancoshire aboave 800, It da, 1 beliowe, uaual to name gl
privy ecuncillora in every commission, and also to put all the
Judges in every commission by & generiy deseription.

e 2
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which justices of the pence ought to inquire. A reader
not, versed in legal history would make but little out of
tho words of the commission, nnd in troth the duties of
themodern justies are for the more part either ereated
or at lenst regulated by statntes passed long after those
words had beeome stereotyped.

Wa ecannot read without amusement the complaint
of an Elizabethan writer touching the vnst mass of
statuta-law with which the justices had been burdened.
He feared their backs would be broken by thesa “ pot
londs but stacks of statutes” ' Sinee his day English
gentlemen have shown that their backs are pretty broad,
All his poor little © stacks of statutes,” when set beside
the pmduq:ts of modern legislation, wonld be a melehill
beside & mountain, Long ago lawyers abandoned all
hope of deseribing the duties of e justice in any
methodie fashion, and the alphabet has hecome the one
possible connecting thread. A justice—if we trost our
text-books—must huve something to do with ©* Railways,
Rape, Rates, Recognisances, Records, and Tlecreation
Grounds ;" with * Perjury, Petroleum, Piracy, and Play-
houses ;7 with ¢ Disorderly Houses, Dissenters, Dogs,
and Dreinnge” This haphazard arrepgement is pro-
bebly unavoidable; for, as a great German writer has
eaid,? the functions of the English justice are as
multifarious as those of the modern state. It is easy
to suggest that at Jeast a distioetion between judicial
and administrative funetions is possible, and hetween
extreme cases the distinetion is obvieus enough. DBut
often the line of demarcation is uncerlain or obscure,
For instance, the licenco of justices is required for many

¥ Lambard, Eirennrcha, Bk, L, esp. 7.
= Goelst, Self-Gueernment, § 33,
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purposes, nnd nuthil:lg but n,:af.utiy ‘of the statute which
mukes it needful will tell us whether it must be pranted
wa the u,pplimnt.’ﬂ doe so soon as certain fact? are
proved, or whether, and within what limits, there is o
diseretionary power of refusing it. Our local govern-
ment has heen corried on with judicial forms and in
a judicial spirit. Our eounty rulers have been, not
prefects controlled by s burean; but justices controlled
by & court of law. In separating, therefore, o justice's
judicial from his administrative functions, wa run some
donger of putting asunder what law and history have
joiucﬂ. togetimr, Btall, the question is fair ; What sort
of things has a justice to dol

1. Four times a year, at dates determined by statote,
the justices hold o court of general seesions of the peace
for the county—Cuarter Sesgions, Similarcourts enn be
lield nt other times, and are then ealled General Seasions ;
lut the distinetion is of little moment, and it i not
uncommon to sperk of oll such sessions ne quarter
sessions,  Two justices ere epough to constifute sach
a court, hat, in fact, & considerable number of justices
from all parts of the shire attend, ond the meeting is
i law-eourt and governmental asembly for the whalo
county.!

(@) It i3 n gourt with high erimioal jurisdiction,
which ean tre all crimes save sn excepted class reserved
for yet higher courts.  That elass (which is likely to be
eurtailed rather than extended)includes all eapital erimes,
wll erimes for which a person not previeusly con-
vieted may suffer penal servitude for life, and o number
of the more serions misdemennours—pevjury, forgery,

1 In some eounties quorter sczalons nre bekd culy af one town ;
in others ot two oF more.
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hrlhar}', libel, and some others,? The trial i= & formal
triul, with a petty jury of those indicted by o grand
jury, and is just like o trial st the Assizes. The justices
elect their own chairman, and he performs many of the
duties which at the Assizes would be done by the judge.
Heo charges the grand jury, sums up the evidence, pro-
nounces sentence | still, the sentence is that of the whele
‘vourt, and he is but the frst nmong equals

(£} Ther this is the court to which there go appenla
from the coovictions and orders of those * Courts of
Summary  Juvisdiction ™ of which lereafter.  Thers
ia oo general right of making such an :1]1119:1]; the
right, "if it exists at all, must be given by statute
still, there very commonly is such o right, espeecially
when o convietion leads to imprizonment without option,
of n fine. These appeals are heard without jury,

{¢) Complaints sgainst loeal rating supply Quarter
Sessioms with wuch busipess, The recent ercation of
assessment committess, constituted of }'mr—la,w guars
dinng, ling provided what may be ealled o tribunnl of
first instance for the hesriog of such compladnts, to
which Quarter Spssions serve a5 an appesl court,

() As will be seen below,® the justices assemlled ot
Quarter Bessions exervise an important control over the
eounty constabulary,

ll:s:ll Then, agnin, lha:.r form a eounc (a " local
anthority,” a3 the stetute-book has it), to which many
statutes, old and new, have assigned powers and duties
of o governmental kind, Hometimes their function ia

! About Lalf of the eriminal trials tuke place ot county sossiona,
about & guoarter &t borongh sessions, the rest ot the Assizes or the
Centrml Criminal Court.

3P 1L
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diveetly executive, somelimes suporvisory. Tt i hard
to find apt abstract words, but the maintenance of the
conuty bridges is on old, the slanghter of cattle infected
with foot-and-mouth disease is a new, exnmple of busi-
ness which is under the hinmediate ordering of the Court
of Yunrter Bessions, while over highways its power is loss
divect, though it ean eonstitute the highway districts, and
eompel the bourd that governs such a district to do its
dities.  Then it levies rotes, whercoub it dofrays Ll
eosts of this county business, and also in the first
instanee the cost of the county police-foree and of
eriminal prosecutions, thongh moch of this is puid in
the end out of the national exchegquer.!  Again, not only
does it dssue povticular orders snd make perticnlsr
appoiotients (a8 when it places a disteiet under the
Bann s a place infeetod with pleurs-pneumonia ;" when
it divides the county into petty-sessional districts, into
eoroners districts, into polling districts ; when it nppoints
a county analyst and inspectovs of weights and measures),
but it con make general roles touching the use on high-
ways of bicyeles and lecomotive engines ; touching the
verifieation of weights and messures ; tonching the fees
to be teken in courts of summary jurisdiction, Such
work brings it under the eontrol of the grest central
vifices—the Privy Conneil, Home Office, Board of Trade,
Loeal Government Board. It has lu.lf:ljl' loat the divect
government of the prisons, which, ns national, Dot
connty, business, bas been transferred to the Home

! County exponditure is thus clossified @ (1) polics, (2) prosecn-
tions, (3} reformntorics, (1) lunatic neylums, (6) shire Dolls and
Jodypes® lodgings, (&) militis storehouses, (7 ) county bridges, (E) con-
tributions for main rowds, () vegister of chectors, (19) salaries of
county oficers,
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Eecntary and Prison Commissioners; but at Quarter
Hessions the justices appoint from out their number a
committes bound to wisit the prisons at frequent in-
tervala, to hear complaints, and to report abuses, Another
visflling committee manages the lunntic asylum, which
is provided at the cost of the county. Ancther com-
mittes can confirm, or refuse to confirm, new licences for
the sale of strong drink granted at petty sessions. These
are but illustrations and examples,

IL. The justice's commission comprehends the whole
eounty ; still there has been in fact a minuter localiaetion,
Many statutes required that this or the other matter
ghould be done out of Quarter Sessions by two justices,
and o meeting of two or more justices about such busi.
ness came to be called o Patty Session. Tuarther, it was
required that seme duties should be performed at fixed
intervals, and the meetings thus requived by statute pot
the name Speciul Sessiour or Speeinl Petty Sessions,
Waturally a justico looked chiefly after his own neighe
bourhood, and for spme purposes this division of labeur
was recognised by law, DBut E’{bﬂg‘l‘:}{lh}" having bacome
obsoure, the justives at Quarter Sessions wers in
1828 empowered to divide the connty into tracts for
the purposes of the special sessions. Then in 1836 there
was un attempt to make the © petty sessional division ™
coincident with the then new * poordaw wnion” The
coincidence could be but roogh, sinee the latter often
transcends, whila the former ennnot transeend the eoanty
boundary., In 1881 the number of these sessional divi-
gions was T15, Practicelly in esch division we shall
find & number of resident justices who seldom, if ever, act
exeepl in that division or at Quarter Sessions, who have
a court house for the divisiom at which they meot
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periodicully, who have their own elected chairman, whe,
in short, comatitute © the bemeh " of that division. But
this is rather o watter of *f custom, courtesy, snd con-
venience " vhan of law.! For all, or at least most, judiciul
purposes, the sbire is an undivided whole, and a case
that can be heard by two juatices can be Leard by any
two.  For some administrative purposes, eg., the grant-
ing of licensss, the division is & unif ; matters connected
with that district can coly be dome at sessions held in
wnd for that district.

{a} That summary jurisdiction (e, jurisdiction exer:
cised by & magistrute or magistrates determining fact
and low without a jury), which is yearly bwnming of
greater importubes, grew up in & curious accidentul
fushion, Btstute after stetute preseribed that this and
that petty offence might be punished sometimos by one
justice, sometines by two or more, but very seldom was
the slightest hint given as to how, or when, or whers,
tho euse was to be tried. Only in the present contury
have we begun to thivk of the summary jurisdiction a3
normal, and to regulate by general statotes the mode in
which it must be excveised,  The effect of modern legis-
Tution has been that no sentence save the pettiest (the
maximum i3 a fortnight's imprisonment or a twenty-
shifling fine) ean be infdicted, save after o trial befors at
least two justices sitting in some place regularly ap-
pointed for such busimess, “a potty sessionel eourd
house."  For a tribunal thus constituted we have the
new technical nome “a Petty Bessional Court.,”  Some
sentences within the limit just weotioned esn be in-
ficted by two justices in a place less formally devoted

I Any one who wishes for a fuller and better aceount of these
matters should road Mr., Knox Wigram's Justives’ Note Dook.
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to judicial business (** an ocensional eourt house '), which
none the less musk be open to the publie, and some ecan
be inflicted by a single justice at a patiy sessional court
homse ; im these lust instaness the tribunal is * o Court of
Bummary Jurisdiction," though not “n Petty Hessionnl
Court." ' The times for holding courts for the excrcise
of this summary jurisdiction are not fixed by law, but are
srranged by the justices.  For gome large fowns noeonrt
will be formed daily; in the open country fortnightly
mtervals are common,

For the more part, the justice thus done is of o ponal
kind, and results in the infliction of fives or imprison-
ment, and of this bereafter ;2 but in some cases ita
exercise can be accompanied by an award of amends or
compensition to the person injored, and, in o few, 1he
court has a troo civil jurisflici-iun. It ean give a civil
romedy in o dispute between employer and workman,
within a £10 limit ; a seaman’s wages if less than £30,
water rates, gas reuts, enb fares, con be recovered before
it. Orders dirceting men to pay money for the support
of their illegitimate children (bastavdy orders) ave a
staple commodity of Petty SBessions.  Accessible as are
the County Courts, they are not necessible coough for all
these purposes,

(&) Orders for cutting down a tree whiclh m‘m*]]:u:lgs '
highway, for the destruetion of meat uufit for food, of
ohscene books, of dangerous dogs, for the remevul of o
oorpse to & mortuary, of a pauper to his place of settle-

1 A Court of Summary Jurisdiction " is the genus whereof **a
Petty Sessionnl Court” is the speciea  Doth terms are quite
modern,  As will be noted below, o stipendiary mapistinte bos the
power of two justices,

3 Bege below, B 125,
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ment, for :]nsing a polluted souree of water sapply, aro
specimens of orders whieh justices {sometimes one justioe)
eam mucke, and in this Togion we piss almost im lnnmept.i.l,r]:.r
from judicial te administrative business, And so with
licensing ¢ besides the intricate system of licenses for
the sale of drink, pawnbrokers, keepers of billiard
rooms, stovers of gunpowder and of petrolewm, agri-
enltural gang-musters, baliy-farmers, require licenses,

(e} Then, in some cases, justices in Petty Bessions are,
for their division, the *local avthority ' entrosted for
certain purpnses with thoroughly administrative worlk ;
g‘unpl:lwdcr. petroloum, baby-Farms, wonld JLgqu supply
s with instances, The appointment of oversecrs of the
poor, the allowanes of poor-raies, the settling of the jury
dists are bnsiness of o somewbat similar kind,

111, The 1'||'|3:|i:min:ug,r inguiry in criminel coses, the dis-
charge or commitment of the accuzed, form another rreat
hranch of a justice’s duty which will demand attention
hereafter,!  This has nowadnys become regular judieinl
work, though it ean be done by & single justics, sod Ly
one pot sitting in open court.

IV. Closely conneeted with this is the issuing of
warrants for the approhension of wecused PErsOns,
There are many warrsnuts, tos, for the searching of
ltouses and the like that a jusiice can grant ; some for
the purpose of detecting serious erime, as whon there is
senreh for stolen goods or counterfeit coins, some for the
detection of minor offences, offences ngainst the Fuctory
Aptg, the keeping of a gawing house, and so forth ;
pawnbrokers nuad old-metal dealers are specially liable
ta visitations under & justice’s warrant.

V. To keep the peaco is the justice’s cldest doty. It

! Seo bolow, po 129
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15 nowW lmrl:'n-rmod chie-ﬂ;r by mesns of orders given to
police constables, but on occcasion the justico i himself
expected to intervene and qneli disturbanee, to nppoint.
special constakles, to call in military forcs, and the like.
Whensver twelve persons are rictously assembled, the
justice should resort to the place where the disturbance
is, and nmong the rioters, or as near to them as he ean
«afely come, read a certain proclamation bidding them
disperse in the Queen's name (this is ealled * reading the
Riot Act'), and if thereafier they continue rioting by
the space of one hour, they are felons, who can be sent
into penol servitade for life.?

YL In countless other ways has the justice of the
peace been made wseful ; for instance, in superintending
the enlistment of soldiers, the billeting of troops, the
impressment of carts for military service, the velief of
the poor in urgent cnses, the restraint of lunatics. In
a word, he is the state's man of all work.

That all this multifarious business should he trapseeted
by amateurs i3 of eourse only possible becanse the justices
hove assistants who contribute professional knewledge,
and are skilled in the due routine. There §s first the
Clerk of the Peace for the county, dismissible only for
misconduet, appointed by the Castos Botulorum, or, should
he make no appointment, then by Quorter Seasions, He
has in his hands all the secretarial work of the coanty,
and meost miscellonesns work it is; indeed, ho is the
centre of the whole system. Then rach petty sessional
division has its clerk te the justices. Under modern
statutes the clerks are to be paid by salaries, and the
fees which used to be their reward (for even eriminal
business is not done without some taking of court foes)

1 The Itind At is Btak, 1714 {1 Geo. 1., stas. 2, cap. 5).
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go bo the counly treasury.  Projects for the travsfer to
eleeted boards of the more purely administrative functions
of the justives are in the air, and undoubtedly for such
projects thers is much to be snid, but whether they will
not destroy the county magistracy must be a serious
question. Of that magistreey woe can etill write with
gir Edward Coke, * 1t is such a form of subordinate
government {or the tranguillity and quict of the realm,
a5 no part of the Christian world hath the like, if the
same be duly exercized.” !

1 Fowrdh dnstitufe, p. 100



CIHATTER IX.
ROROUGN JUSTICES AXD PATD MAGISTRATLS,

To be exempt from the shire erganisation was long
the ambition of the English town, and divers boroughs
acquired by royal ehurter the privilege of having their
own Justices of the peace, OF these fustiees by charter, who
were usually elected officers, there is no need to spenl,
for the country was practically purged of thew by the
Municipal Reform of 1835, and the kst velics of the ol
etate of things are at this moment being swopt away,?
In 1835, all the most eonsideralle of the then incor-
porsted boronghs, to the number of 178, were reconsti-
tuted according to a wniform model, and since then n
corporation of the sume type bas been created in wany
other towns.  But about 106 places which eluimad an
organisalion of o more or less municipal kind were not
ineleded in the reform ) in some tho corporation had
ceased to exist, save as o nams, while others were passed
by as unimportant, These retnined, and retain, in fact
or theory, their old constitutions, and at this hour there
are etill some decayed towns which bave unreformed cor-
porations and elective magistrates endowed with a high
eriminal jurisdiction which they never exersize. Thut

1 Btatute, 1883, chap, 18,
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their dooin s souled. At Intest on Michaelmoes Day,
18586, thesw corporations will perish, these towos will
hesome mere bits of county, unless, in the meantime,
they nbtain roynl eclinvters, which will turn them into
munieipal horoughs of the now orthodox type.  Ho I::‘“'il‘.]]
s gaving For the still wnreformed eity of London) we
lave ouly to speak of what moy be ealled the new-
fnshioned munieipsl boroughs, and we have only t-~
consider them as unils in o system of Justice and
Police,!

These boroughs fall into three closses ; {1} those which
liave ne separate Commission of the Penec, (2) those which
have suoh o Commizsion, but no Conrt of Quarter Sessions,
(3} those which have the separate Commission, and also
Quarter Bessions®  To tale the most explted class
(" quarter session boronghs ™) fivst ¢ these bave indesd a
Court of Cuarter Bessions, but this is o ecourt in which
there is but a single judge, nomely, the Recovder of the
boretsgh, and e is no amatenr justive. e is appointed
by the Queen from among barristers of five yoors' stand-
ing, he holds offiee during good behaviour, and the
borough pays him o salory which in practice is hardly
mere Uinn nemingl, for the ofliee is honourable and pob
very burdensome, nor docs it prevent its helder from
practising as a barrister, e holds the Quarter Scssions
four times o year, amd his main business is that of
tepimg with o jovy those crimes eommitted within the
buru‘ugh, which are not of the elass reserved for the
higher courts? The jurvers ot the Quarter SBessions for

b As to the ernstitulien of the mumnicipal boreugh, see Cifisen
Svriea, Clalmers, Losal Governaieat, chap, v

¥ Tleo number of boreughs in vach of the threo elssses is approxi-
metely (1) 44, (2) 100, (3) 105.

¥ Sueabove, p. 85,
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these boroughs are burgesses, and the expense of pro-
secutions fulls, in the first instance, on tho borough.
For purgioses of local finanee the distinetion between
those and other boroughs is of importanee, but this does
not concern us,

Then for every borough there are normally, st least
two justices of the poce. The mayor, who is elected
Ly the council, is justice by wirtue of his office, and
unless he becomes disqualified, he is justice for one year
after bo ceases to be mayor. But to most boroughs,
exeet the smallest, the Queen has granted & separato
commission of the penee.  The number of names in the
commission varics from the seventy or cighty justices
of Liverpool and Muanchester to the five or six of little
towns, These justices, like the county justices, are
appointsd by the Queen {Lord Chaneellor), are unpaid,
and held office during good plensure,  While acting,
guch o justim mish reside o the borough op its ong-
ekirta, or have a house, wurchonse, or the like in the
borough, but no property qualifieation s reqoired of
him and he is not entrusted with amy high eriminal
juriediction, for as already said, even if the borongh
has Quarter Sessions of its own, the professional recorder
will be the one judge of that court. The horough justice
Las, however, for his borough many of the powers that
& county justice has for his county ; the sumanary juris-
diction, the preliminary examination of eriminals, the
isEning of warrants of arrest, the conservation of the
peace, and so forth, are his. But in general the connty
justices aleo can exercise these same powers in and for
the borougl ; the borough is but & part of the county
which hes some additional justices of ite own., This is
nlways the case if the borough has no Court of Quarter
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Bossions,  Among the “guarter sossions borougle ™ we
find a further distinetion, for hero the question whoethor
the county justice i excluded depends on the question
whethor ho was excluded on the 0th of Beptember, 1535,
and this, again, depends vpen the charters the borbugh
had Defore thot dote; ssme such chiders did, while
gome did not, Torlid the intermeddling of the county
justices, nnd tlis distinetion is still preserved?

It must Lo understood, however, that in boroughs, no
matter to whit clusa they belong, o preat dowl of business
of the governmental kind, which for tho county outside
borough boundaries is done by justices at Quarter Hessions
or Petty Sessions, falls to the eleeted Town Couneil, Thus,
in the administration of the nets which aim at prevonting
enttle discise, the Town Council for the borough i3 co-
ordinnted with the Quoarter Sessions for the county, while
to protect the townsfolle nguinst dangerous dogs the
Town Couneil has the powers which jostices in Petty
Bpssions exerciso for the benefit of their sessional
division, Agaim: s control over the borough con-
stuhulm*jr resembling that which Cunrter Bessions has
over the connty constabulury belongs not to the horough
justices but, as will be seen hereafter® to a *watch
committes " of the Couneil,

Unless within less than twoe yesrs Parlizment takes
the eity of London in hand, that eity will possess the
one munieipal corporution that does not conform to the
modern model, OFf that corporation as . governing

1 A elanze in o chacter forlidding sueh meddling iy generally
called o ' pon-intromittant elmuze,”  This classifcalion of the

yunarter sessions boroughs turns mther en their past good fortuns
than on their presest Bnpoertanee Liverpool, 1 think, docs not

exchude the county justiecs, while Windzor doea.
# Beo below, po 112
H
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body wo have not to apeak? but many of its officers
take an active part in the dispensation of justice. The
mayor and each of the aldermen is o fustice of the peace
for the eity wihich iz o connty in itself and outside the
limits of the Middlesex commission. Any one of these
city justices sitting ot the Mansion Mowse or the Guild-
hall has indeed some anusonl pawers, for he ean hear
muny cases which could not be heard by less than two
justices of o commoner type. This is the provision which
the eivic constitution makes for summary justice and for
the preliminary examination of eriminal enses. Then the
mavor and aldermen avo nominally justices of the Central
Criminal Court, which has jurisdiction over all crimes
committed witlhin the city and a large circumjneent terri-
tory, They do mot take any real part in the trial of
such cases, but much of the work is actually done by
the Recorder of the city, who is elected by the aldermen,
and by the Commoen Berjeant nnd the judge of the City
of London Court, who are elected by the Common
Couneil, the very geavest eases being usually reserved
for o judgﬂ of the High Court. The Reeorder, apnin,
gits as judpge in the Alayor's Comrt, which has juris-
diction in civil enscs arising within the eity, while the
City of London Coort has become in fact o eounty
eourt of the mnew pattern having the ecity for ifs"
districh,

From these institutions distinetive of Lonidon proper,
wo pass to one which was long distinctive of *the
Metropolis,” for as yet we bave no better name for
the vast town which has sgglomeratel itsell outside
the city walls, This town, we must remember, wns
in the eye of the Jaw no town; it had no legal being ;

! Bee Chalmers, Locel Govermiiont, [ 145,
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it was but o eollectiom of townships and manors,
parishies nnd  extre-pavochinl places, which owoed ne
eommon raler save King and Parlinment,  Geography
and  remete history Dad done their wovst fors the
lll_el_.rl:".iru:dig: the commissions of the peace for Middlesex,
Sarrey, Kent, and Essex, converged on the disorderly
mass, while separate eommissions for Westminstor anil
the Liberty of the Tower confounded confusion.  Tnity
of action was impossible, the individunl magistrate wos
not controlled by the spivit of corporate magistracy, and
metropolitan Justice and Polies fell into bad waye
Tn the last century there arose men who pained the had
name of * trading justices,” aml made & profit of their
powers by the taking of fees. To putan end to this,
mthor then to de anything else was the object of aseries
of statutes, which ended by giving us professional magis-
trates nnd a new police foree under the control of Royal
Commizssioners and the Heme Secrotary.

In 1792 seven * public offices,” which eame to be
called @ police offices,” were established, at ench of which
three justices of the peace, appointed by the King and
eommissioned for hoth Middlesex and Swerey, were to
attend daily, All fees tnken by them wore to be paid
to igreceiver, nod no other justice was to take fecs within
"a certain large district, Out of these fees, or, if they
would not saffice, ont of the consolidnted fund, each of
the twenty-one justices was to be puid o salary of £400,
while ever the provision of buildings and so forth the
Home Seeretary was to have o eontrol.

An Act of 1800 established an eighth police office {or
rather a ninth, for the Bow Strect Office has an enrlier
history) ; and the three paid jnstices (*specinl justices ™
they were called) of this Thames Police Office were to

o2
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b comnissivned Tor Middlesex, Hureey, Kont, Baaes,
Waostminster, and the Towerd  These Acls wern wmily
temporarey, Tt they wers vepeatedly veesueted with -
provoements. Lo schiey of these justices, o “ierlivn i
tribirs," s Wl Bater Acts eall Chmgslowly eows from £400
to L1500 the s of sddemdones, on the olher hand,
ave shortencd 3ok Hest thoy weo 10 G 8, altorwards 10 to
Fo Whisk Ahis nndieates B the great ehange which dwing
thia peviod is making Whe dutics of Vhe josties in erimined
vases e and meoere Joidiciad,  These padd justices swero
sl ]nw_'g'u:'u] it 38 lirat i TESW Ahat the King's olioien
in confined to barvistors of seven yonrs' stinding®  Une
of their chief dutics bl Teen to appoiot il contrsl
srmiadl Liamad of p.:l"ul: coistables atlaclod to onecl offies,
Even iu 1820 when “a new police foree™ Tor © tls
Muotropolitan Poliee District ™ wis formed, this wae done
by estabilishing in Westminster one more pulive © offiee,”
provided with two paid justives of the peaee, who, unider
the Home Seervtary, wore to rule the new constabulary,
In 1839 these two © justices " recvive the new nomo of
S ommissioners of  Police of the Metropolis ;" the
Judicial and exeeutive duties conprised in the old eon-
servition of the peace fall apart, sud wo are left with
lewrned magistestes amd gallont comniissionos,

In the Metropolis there are now twenty-thres polies

b Benthaom | WFords, Vol V., po 335) savs that be drow thin Act ;
“Ewithout the change of u word i beeapse low.™ A skeledy of tha
Bl will be found in Yol X, g 881, The Act i= chap. 87 of 1800,

¥ There wiere anly Usree Larvistors | the rest wers composed of a
major in the aroy, u sterels wuker, throe clergvinen, & Glisgow
tender, wnd other persons wha, from Weedr cccupations, eoull not
bt be considered ns utterdy ongualified to perform the duths of
magisteaten”  Bee wospeech by Sie Bolert Peel s Bentluon, #erks,
Vol. V., p. S46.
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magisbrados, wicl of whom 5 1 justion of the [t
fur Mididlesex, Barvey,  Kont, Fases,  Dheetfondslies,
Wostminster, nod Lhe Lilwerty of the Towor, This s Uio
I;[li'ri;lm'}" over which lw Las jlll'irﬂ”l:l.innr Tt biis wsrrnnts
for the apprelension of suspeete] poesons nml Ui’ like
ean, withoub eomdorsement, b exeented  onlside thod
Lereitory,  Sitting in hin Polive Couet, b s Tor many
prarpresses equivilent to Gwo justices acting coneurrently
nel, indees], b o fow powers whieh noe olhier justioe
s, Thevs wee wow  witlin the peteopeliten Timits
thirteen * Polive Courts ™' (n plirsso whivh in the statato
booke gradindly sapphoda © polive ofliees"), each of which
hag s own gistentos nssignel to it, bt for medifyiog
this syatem the Home Secretary has eonsiderable powors,
It B Deen regneded o womelber of natione] coneern
amild the eost of it Fulls on wational fansds, which, how-
ever, gob the Tenefib of Goes ool peoadties which in olher
places woilil go to the treisuey of thie ety e boreugls,
Wihen n DPoliee Conrt his been set upe and o disteied
assigned 4o ik that distriet boeeomes Lo oo lerge extent
exempl Trome the interfercnce of dhe justices for the
covnty, Middleex, Sureey, or whatever it muy bo s so
that for what we ordinarily cell London {save the
Uity), the swwmary jurvisdiction aod  the  preliminery
eramination  of eriminals are now Qo professional
liaands,

Tiesides ihe institution of a paid magistiacy and the
creation of the Conteal Criminel Court,? the vast volusie
of tho Metropolis bas eaused nuother moditiention of the
general English system,  Quartor or General Sossions of
the peace for Middlesex arve held twice n month, and
sinee 1844 there lns presided at theso sessions for

¥ Ben below, p. 160,
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the hearing of appeals and of eriminal enses & paid
* Assistant Judge ;7 he is appointed by the Queen, and
his salary is dofrayed bLalf by the nution belf Ly the
county,
Other places bave followed the example of London in
wequiring stipendiory magistrates.  So endy ns 1813
Maunchester obtained such s mugistrate. Then, in 1553,
v+ general provision was made for the reformed boroughs;
they might have stipendinry magistiates if they ebose
to usk for them and pay for thew, and a like provision
hua since been made for populous places which are not
boronghs. Insuch cases the magistrate is appointed by the
Queen, must bo o barrister of seven {or in some instanoes
five) years' standing, and is paid out of local funds, These
**stipendiuries " do not hold office by the judicial tenurg
of good behaviour, they, like other justices of the peace,
are only justices during the Queen's good pleasure,  Con-
sidering that for the last fifty yeurs it Las been open for
any large town to equip itself with a peid magistrato,
we are bound to supposs thol Eoglishwen arve well
fatisfied with the unpaid sl unprofessional justices
of their counties and beroughs, for the number of
places which have ealled & lawyer to their aid is
very small.l
We must not end this aceount of the justices, paid+
and unpaid, without mentioning that supervisory control

¥ The follewing Yist of places Baving puid magistates is, 1 e
Deve, eorreet ; in sonme euses thero is & spozinl Act of Parlionent :
Bi!'kll.'h].ll'-l:ld, BEI‘mi.I'.IF[]]I.I.IIlr lgi‘i‘ghtnn. {,'.u.[\d_ifrl Hull, Lum]s, Liver.
poal, Manshester (city), Manchester {division), Merthyr Tyddwil,
Middlesborongh, Pontypridd, Salferd, Sheflicld, Staffendshime
Pollerics, Swonsea, West Hum, Wolverhampton,  For Chatham
enil Bheerness there i & magistrate paid by the nativn, whose
Jjurisdiction extemls over the estuary of the Thunees,
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which the Court of King's Bench exercised over all
inferior courts, a contral which has hoen inherited Ly
e High Court. The scope of this control COnprises
all the inforior courts, the County Courte, for example ;
put it is of specinl importance in conmection with the
magisiracy.  This traditional power is quite distinet
From any appellate jurisdiction that statutes may have
given to the Wigh Court.  That eowrt, for instanee, has
Iy statute power to hear appeals on points of law from the
County Courts, and from the Courts of Summary Juris-
diction ; but, apart from this, the High Court controls
all inferior courts, ordering them (by writ of m.:mdumm:]
to bear and determine eases which are within their com-
pelenee, prohilitiog them (by writ of prolifition) from
meddling with matters which are beyvend their com-
petence, and taking to itself (by writ of eertiorari) any
case in which there has been or is Lilke to be o failure of
justice,

The natore of this control is perliaps best illustented
when the High Court enforces ngainst scmwe justice or
judge of o lower court the rule that no one bisssed by
peeuniary intevest should act ag judge.  Since the days
when ** the Mayor of Hereford was Indd by the heels"
for sitting as jodge in bis own epuse, this rule has
been applied with o rigour which, were the prineiple at
stpke not 8o i]:u[m'i:mt, might seem pedantic, Nor is it
npplied only to “inferior courts ;' the House of Londs
bus applied it to the deeree of o Lord Clancellor,! but it

1 On which oeessfon Lerd Complell said, 1t 35 of the last
importance that the maxim, that woe men is to be & judge in his
own canss should be lield sserod,  Aand that is et to be confined to
& causn in which be is m purty, but applies to & cause in which e
hos ug ipterest, , . . Wo bave agein sud egoin set oside proscedings
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is eonstantly applied to justices of the pence; they are
summaoned, in the Queen's name, to show eauss why the
proceedings talken before them should not be braught
into the Higl. Court and there quashed, de. made void,
We lave bere no appeal by a defeated litigant wha
brings his adversary from o lower to a higher tribunal,
but o matier between the Queen on the ons side and
some of her justices on the other.  To secure a full and
fuir hearing of every case before magiztrates who have no
sinister interest und who are logally competent to decide
the case, rather than fo secure correct decisions of gues-
tions of fact or law, bas been the objeet of the control
which the High Court by means of voyal writs exercises
over the lower courts. Especially important has been
the wril of eertivrart for removing proceedings from the
lower courts to the High Court in order that the lattor
may be certified thereof and do justice thersin, and
though in not a few cases statutes have in general
terms “token away the esptigrari” fe have direcled
that eertain procecdings shall not be removed, still it is
considered that even then the writ can be issued if
the lowor tribunal plainly exceeds its powers or oets in
o flagrantly irregular way.

in iuferior trilupnls, beeaose an individual whe hod an interest
im & cause took o part in the decision.  And it will lnve o most
ealutary influcnce an these tribannlz when it is Enown dud this High
Coort of last resort, in a ease in which the Lord Clancellor of
England hod an interest, considersd that lis decree wis on that
wecaunt not according o law, and should be sct oside.” (3 Sfose
gf Lords Cases, T50=793.)



CHAFTER X.
THE CONSTABULALY.

It may seem to us a matter of course that thers s a
large body of policemen, highly organized on a military
plar, paid to maintsin order, detect erime and arcest
elfenders?!  But all this iz very new ; it has come into
cxistonee during the last sixty years; indeed, down to
1856 there was no law for the whele of England re-
quiring that there should be paid policemen,  The
genoral law was that every township should have its
vonstable, To serve his turn in thot office was the duty
of every man of the township, and to serve (cortain
lwwiul fees excepted) for mothing,  In places where the
old loeal eourts survived the eonstable wus elected by
hie neighhours ; elsewhere he was appointed by the

1 The word potiee Jdid not, 1 think, become enmmon wotil late in
the Inst eentary. Johnson just sdmita it, but only as & French
word used in England ; for him palice s *° the rerulation and
poveroment of o city or country so far ns reganis the inhobitants."
The group of wards, goiics, palicy, palify, golifics, pelitic, pelitionl,
potitician, is n good example of dalicnto distineiions. T hawdly dare
ventire n delinition of golice, but will suggeat, ** siech st of socil
orgnnization s i coneeroed immediately with the mointensncs of
good arder, or the prevention or detection of offences.”  The Pofice
us an equivalent for dhe police fores, fhe bodi of police conafalles, s
viry madern.
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Justices ; the man chosen might provide a substitute.
The constable had o good many small statutory daties ta
do, and a geneul duty of obeying the lawful ordere of
the justices, but his wain * common law ™ duty was to
arvest offenders, and for that purpose he had some
powers which the private man hoad not.  These ave still
important ; it is mainly beocause ke is a constable, an
officer ]uug kmown to the law, thet he whom we eall 2
poliveman differs from other men,

The last century which did most of its legislation I]Jr
meansof local Acts, provided in this place and that divers
wore or less efficient supplements for this rude institu-
tion, paid watchmen for the towns nnd so forth, bot
these, though interesting, we must puss by as temporary
expedients which bave left few traces on our present
faw ; we can pass from the constable of the common law
to the constable of those yob recent statutes which have
created the pew police foree?

Ho late as 1842 a gallant effort was made to put new
life into the old constabulary® The general prineiple
was pluced upon the statute boek that in the country at
lavge every able-bodied man resident within any parish
between the ages of 25 and 55, rated to the poor rute or
couuty rate at £4 or more, s liable to serve as constalile
for that parish, unless specially disgquolified or exempted.
But the list of exemptions was comprebensive ; men of
the pm[euaiiunnl eluss had no wind for constabulary
duties. On the statute book that principle remnins
written ; but it bas beeome a dead letter. The machinery
provided was briefly this: lists of persons lialle to sevve

¥ Dy far the best history of the English coustubualaty konown to
me iz in Gueist, Self-Government, § TT-52,
* Btatute, 1842, chap, 108,
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for the parish sre annually deawn up by the overscers of
thw poor ;. these are submitied to justices holding & special
session for the division, wheo thereout choose and appoint
fur each parish s0 many constables us they think needful ;
substitutes ave allowed ; o mun who bas served in pofson
or by substituto is exempt until every other purishiouer
lishle to serve has taken his turn; within the county
and wll adjoining couniies this constable has all the
powers of o constable, but he is not bound to set oubside
his parish withoot the special warrant of o justice; he
miay enrn ceriain fees, otherwise he is unpaid.  Thirty
yuars loter, “ the esteblishment of an efficient police ia
the eounties of England and Wales lus rendeved the
general appointment of parish vonsiables unneces-
sary,” go, for the future, no parish constable shall be
appointed unless the justices at Quarter Sessions think
this pecessary,! The Act of 1342 ean still be enforced
if need be; the able-bodied man, not specially cxewpted,
is liable to ba constable of his parish vr 1o find « fit sulb-
stitute ; Lut this statute seems us obsslote as the luws of
Ethelbert. We have Loon living very fost.

But though we have pow a professional police fores
and the old perish constabulary bns vanished, still under
an Act of 1831% there is o machivery for compelling
men to serve as special constables, amd  this we
onght to netice, as it might on oceasion be cmployed.
Ou the cath of a credible witness that sny rviet er
felony lus taken place, or may be reasomilly appre-
hended, two justices ean appeint as specinl constables
wny persons vesident in the neighbourhned who wre not
exempt from serving the oflice of parish constable. A
Secretary of State can order that even the exempt shall

! Btatule, 1872, chug. B2, ¥ Btatute, TS31, chap 41
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be made constables, and can himself diroet that special
constables shall be appointed throughout the county.
To refuse to serve, or to disobey lawiul orders, will
subject the rppointed constable to o £5 fine.  The
special constable will bave the snme powers, and enjoy
the same special protection that law gives to the ordinary
constable,

A full history of the new police would probebly Iny
its first seene in Irclund, and begin with the Dublin
Police Aet passed by the Irish Parlivwent in 17863
There were to be paid constables in Dollin endowed
with large new powers under the orders of thres “com-
missioners of police”  Tn 1787 avother act was passed
for Ireland in gemeral, and thenceforward thers was
lagislation which in the end established & © Royal Irisl
Coustabulary,” What was ealled the Biddlesex Justices
Bill of 1792 was o copy in faint colours of the Thublin
measure® The paid “justices™ at cach of the seven
“publie offices ™ wero to appoiot six paid constables; the
maximum wage wis 124 & weel, Numbers and wages
incrense ; in 1802 there ave eight constobles at 16s. ¢ in
1511 there ore twelve at o goinea ; in 1813 the Iomoe
Seeretary settles the wages ; in 1821 the number is to
be “euflicient,” Other paid officers thera are, *'the
horse patrole,” the parish watchmen, all tending to come
more under the control of the new justices (police
magistrates) and of the Home Secretary,

In 1E29 a new Metrvopolitan Police foree s ereated,z

1 Irish Btat., 20 Geo. 111, ¢. 24, Bop Froude, Fuglish in Frelaad,
B. vl e 2.

* Beo abovo, nu 09,

* It is, 1 suppose, unnecessary bo cxplain why the policeman s o

bobiy and o gecler.
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and it haz become expedient * o constitute an office of
prolice, which, ncting under the immediate authority of
one of His Majesty's principal Beereturies of State, shall
direet nnd control the whole of sueh new system of
pelice,”  Two persons are to be appointed to cxeeute tho
duties of o justice of the peace at the said office. Ten
years lutor and these two justices have become ¥ Com-
missioners™ ; in 1856 these two Commissionors give way
b one Commissioner amd two Assistant Commissioners,
ruling & Metropolitan Folice District which has grown
mapidly since it was fiest formed, but o distodet in which
the city of London is an exempt islund.

That eity did pot lag long behind ; an Aet of 1839
ereated for it o econstebulary of tho now type, but put
the foree very much under the control of the eivie cor-
poration,  Meanwhile cceasion had been taken of the
great municipal reform to insist that ench new-fashioned
brongh should bave a body of puid constables poverned
by a commitiee of the town council In 183 a per-
mizsive Act enabled justices at Querter Sessions Lo create
i paid county constabulary. Then there was a long
strngele | some countics did, some did not adopt the At ;
muny maintained to the luat that the new foree was
unmeceszary.  This time of hesitation wos ended by o
gbatute of 1836 ; in ull counties which had not yet
availed themselves of the old Act o new constabulary
wis to bo created next winter, Thos was England
policed.  On tho Meme Seeretary's certificate thot during
the pust yeur o eounty or bovough foree efficient in
number and disdpline bad been waintained, o sum not
exceeding o quarter of the cost of puying and elothing
the constables was, if the Treasury thought fit, to be borne
Ly the nation, while the residue would full on the county
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or borough. In 1875 the restriction which limited this
Treasury subvention to a certain fraction of the cost was
suspended for o yenr; wearly sinee then it has been
sugpended for another yenr; in fact the Treasury now
pays half the cost.? To enrey ont this plan of niding out
of national funds those places which maintnined efficient
constabularies, three Toyal Inspectors were appointed
who yearly review the county and bovengl establish-
ments, men, police stations, and sa forth, awl Tepor,
thereon to the Home Secretary.

Thus the police forees of England are (1) the meteo
politan foree, (2} county foreos, {3} borough forces, {4)
the city of London force:® the lnst we must pass
by ; the general constitution of the others should be
noted.

{1) The territory of the metropolitan force is in aren
but a small part of England, still it has for its shore
more than a sixth of the whole population, . quarter of
the crimes, & third of the policemen.? Now here there

U For the year ending Michaclmas, 1383, £1,922.528 was paid
from mationud revenue. The total ehiargo of the police was £, 807, 678,
whith, bowever, includea many iterms besides pay and clothing of
innatalles, The City of London enjoying an henourable independence
meczives nothing from the public purse,

# In 1882-3, the numbersaf Ui men in these several forees were ;
{1} 12,863, () 13,255, {3) 9,085, (1) 855 ; total, 34,483, Papalotion
(Inst census), 25,674, 430,

3 The Matmpﬂiinu Police District inclades, 1 believe, overy parish
(save the city) of which any part is within twelve mils of, or of
which ne part is distant more than fifteen miles from, Charing Cross,
It mmat not be confsed with (1) the ngrremts of districts assizned
to the metropolitan police courts, (2h the distrizt af the Centra]
Criminnl Court, (3) the area suljected to the Metropalitan Board
of Warks. This police force has the clargenlso of eertafn royal dock-
yanils remote from Lomdon, Woolwich, Portsmoath, Devonport,
Chatlem, Pemlroke
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is perfect centralization, no * local authority * has any-
thing o do with the system. A Commissioner and Lo
Assistant Commissioners holding office during the Queen’s
pleasure regulate and eommand, appoint aad |ii3mi3a.i the
constables, but a supreme supervisory control is given to
the Iome Secrotary. What is more, the peeulinr cir-
cumstances of modern London have made necessary the
aubjection of this hnge town to a police regimen such us |
exists in no other part of Eeglind.  The Mutrapalitan
Commissioner ean make orders and regulations not only
for Lis force but alse for the public. He has liberal
atututory pewers for regulating strect teaflia, for licensing
eaba, wul g0 fortli. For ollier towns similar, though less
extensive, powers can be exerciscd, but they nre en-
trusted to the town conneil or to an elected boawd aml
not to the eomvmander of the police force,  Hohemes for
giving the Metropolis n wunicipal constitotion are now
umder diseussion, but it secms improbnble that the now
vorparation. will bo endowed with the powers of the
eommissioner ; lie has become very necossary to us

{2) Over o countyforee the justices in Quarter Sessions
Lave o eonsidorable authority,  They determined in the
first instunce the nuwber of the constables to be em-
ploved, and it is they who, with the consent of the
Home Seerctary, ean inerease or diminish that number,
They also with his approval appoint a Chief Constuble,
whom they enn dismirs, This Chief Constable has the
geneval disposition aml government of the constables,
eabject to the lawful ovders of Quarter Sessions and the
Home Oflice regulations, Tt is for him with the approval
of Petty Bessions to appoint, and it is for him ot his
plensare to dismisz his subordinates, Dot the whole
establishment is subjected to the geweral rules for the
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government, pay and clothing of the constables which
the Home Seeretary can make from time to time, and
this central eontrol is brought home to the county by
the Toyal Il.apectn‘ra_ on whose roport will depend the
receipt of a Treasury subvention.!

(¥ A municipal borough may if it pleases mointain
its own police foree, but if it bag less than 5,000 in-
habitants and takes this course, it will do so at its own
expense, the Treasury ean give no aid.  Or again, its
Couneil may ngree with the county sjustices for a con-
solidation of forces, and the eonseliduted forec will be
commanded by the county's Chief Constalile,  Some con-
siderable towns are content to be thus © paliced by the
coanty,” and, on the other hand, some petty places prefer
to “police tlemselves” ® The Town Couwneil frog
time to time appoints some (oot more than o thind) of
its members to form with the moyer a “watch eom-
mittoe,” which ean wet by o majority of tliose present
at ita meptings, provided there bo three presemt. This
committes appoints, dismisses, governs the sonstables,
The chief officer of & borongh foree is callnl 1ewd (not
chief) Constable, bot he is oot so independont of the

! County forces there are 593 peography-book-cownties, 62
deduet Middlesex, which iz wlolly within the metropoliton district,
count Yorkshire for 3, Lincolushire for 3, Sussex for 2, Sulfalk
for 2, nnd ad Isle of Ely and Scke of Peterborongh,  In Hubland
the elief constable eominands 13 mwen, in Lanenslice, 1,000,

* Thore are 164 borough forees or thevealwuts, ranging in steength
from the 500 men of Liverposl te the 1 man apiece of sundry small
tawns.  Here is another distinction smong berovghs which I think
cata all those montioned in the last chapler.  Gloucester, with o
commizsion of the penece uod quarler sesiony, hinz mo palice foree of
itz own j the Cornish 8t Ives, without & commisaion of the prose,
polices, or lately policed, itself,
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watch committee as the chief constable is of the connty
justices !

Though wo have not then (perbaps we ought to add
“ag yet ") one constabulary for the whole of England,
still o great deal has been done to fashion at least all
the larger constabularies on o single uniform model, a
model that may be ealled military, with regular grades
of subordination—superintendents, inspectors, sergeants,
constables, with promotion from the lower to the higher
ranks, o scheme of superamnustion, and so forth, and
the command of these forces is mainly in the bands of
officers who have served in the army? Buot hitherto
the new institution has been sncecssiully worked without
subjecting the constable to o speeial penal diseipline ot
all comparable to that to which soldicrs are subject :
there is no court-martinl for the peliceman. A ecounty
constable may be dismissed at the will of the Chief
Clanstable, The Chief Constable if he thinks one of his
man remiss or neglizent in his duties ean reduce him in
rank or fing him one wesk's pay. If he resigns or
withdraws from duty without & month's notice he
forfeits arrears of pay, and oo summary convietion
before justices can be fined £5; on a snmmary con-
viction for amy neglect or vioktion of duty he ean be

L A [figh Constabile, again, Lelongs to an older onder of things
he i5 besaming extinet.

% Aw a fuir specimen, toke the West Riding fores: chiof con-
atabile (£700 u year), Aeputy chied constable (£180), chiel clerk
{£240}, 21 superintendents (£150 to £190), 20 inspectors (£100 to
£100), 127 scrjeants (nbout 304 to 345 & week), 770 covstnbles
(about Tda to 20 & week). In the internal organiztion of the
farce, “ eonstable " is the pame for o s in the lowest ok | bat
gensrically all nre constables, and o policemon’s rank haos very little
influence on his lsgal relation to the public.

I
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fined £10 or condemned to o month's bard lnbour ; but
on the whole he has been left very much to the general
law, and if guilty of crime or mivor offence can be
trested like arother offender.

It bas been the English policy to separate police
from politics, therefore the paid policeman, be he Chief
Constabla or of the lowest rank, is subjected to political
dizabilities. The county constable cannot vote for the
eonnty or any adjoining eounty, or any borongh therein,
and if he endeavours to influence the election by per-
sunsion or dissuasion, he incurs u pemalty of £20, to be
sued for by the eoinmon informer; this isa good instance
of the way in which the “popular aetion' Lus been
used.! Nor, again, can his name be placed in any jury
list.

Now hitherto the main office of the new constabulary
as of the old bas been to quell disturbance and to bring
ariminals and other offenders to justice, by arresting them
and enreying them before a magistente for proliminary
examination or summary convietion, and of the power of
miking arrests wo gpenk in the mext chapter,  But
already Parliament has utilized this handy disciplined
force for many miscellaneous purposes more or less
directly connected with the prevention of offonces.  As
a grave instance we may take what is called * poice
supervision.”  When o man is convicted a second time
of felony, or certain of the worst misdemeanours, in
addition to all other punishwent be can bo sentenced to
be subject to the supervision of the police for seven
Foars after he comes out of prison.  During that period
he will be bound to notify to the chief police officer of
the district every change of hLis abede, and mouthly to

1 See above, p. 18,
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vepert himself.! A convict who hias been Liberated on o
ticket-of-leave has to do the sume, and any failore to
perform this duty will have for him very serious penal
consequences.  As a pettier instance we might note the
Iaww's dealings with chimney sweepers. In order to
prevent the employment of children as elimbing boys,
one who would carry on the trade of sweeping chimneys
must obtain o certificate from the chief police officer of
the distriet. This, however, is mere registration, for
the eertifiente cannot be denied ; but at least in one ease
we have gone forther. It e unlawful to follow the
ealling of o padlar without a licence. He who wishes to
be a pedlar goes to the chief police officer who, if satisfied
that the applicant is of good character, will grant the
licence ; in cnse of o refusal there may be an “appeal ”
from this police decision to a Cowrt of Summary Juris-
diction, Such ap ennctment as this shows that we arve
beginning to understand the manifold conveniences of a
police burean of the continental type; but at present
we e still somewhat backwird and prefer as leence
givers the two or more justices to the chiel officer of
police,

In closer connection with the power of making arrests,
there stand some other powers of the constable. Ha is
the nanal exeentant of the warrants which magistrates
grant when fhere is to be search for stolen poods or the
like ; under warrants similarly granted it s he that can
search the shops of pawnbrokers and old-metal dealers,
and thers are now cases in which an authority in writing
from the chief police offier of the district will serve as
well ns a magistrate's warrant.  In the Metropolis, too,
the Police Commiesioner can order a superintendent and

1 In 1858, 1448 perachs wers sentonced ta police snpervision,

12
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constables to onter an unlicensed theatra and to take
into custody all persons who arve there without lawful
excuse,  But without any woarrant at all thero ave
visitations which a constable ean make. To prevent m
detect certain violations of the Licensing Acts he way
enter any puhblic house, for example.! If it oconrs to
Parliament that stenm threshing machines ave dangerons
things which ought to be fenced, then straightway “any
constable may at any time enter on any premises on
which he has rensonablo cause to beliove that o threshing
machine is being worked contrary to the provisions of
this Act for the purpose of inspecting such mnching, "2
Buat all this is yet new and exceptional; & general
system of police saupervision is not to be created in a
day,

But besides what he can do as constable, the modern
policemnn can very often do many things becanse some
“local authority ™ has nppointed him inspector under
ong of those modern acts of parlinment which subject
human affairs to auwthoritative inspection. Thus con-
cerning the police of Worthumberland we vead 3 “ Tl
superintendents are all appointed inspectors under the
following Acts: Weights and Measures, Food and Drogs,
Explosives, and Contagions Disesses (Animels), under
which lnst named Act, three inspectors, five sergennts,
and two constablea ave also appointed inspectors.  One
sergeant is appointed inspector of cattle trucks on the

1 An Act of 1872 {ehop. 94, sec. 35) contained this swieping
provision : **A constable moy ot a1l times onter any leenssl g
mises, he muy also examine every room and part of such premisng,
and take an scocunt of oll intexieating liquor stored thersin,™ I
1874 this counsel of perfection wos mitigated.

? Statute, 1678, clap, 12,
¥ Report of H.M. Inspectors of Constabulary, 1884, p. 175,
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various vailwoys within the county. The poliee also act
in part ms inspectors of common ledging-houses, and in
veliof of tramps'” In most or all of these cases the
“loeal anthority " is free to employ as inspectors any
fit persons, but finds that policemen are the fittest, so
the policeman when muking an inspection will be acting
as appeinted inspector and nob us constable, a distinetion
which the inspectees (if we may coin & word) may
perhaps think important, perbaps not. In truth, the
viry large inspectorinl powers given by this statute and
by that ave becoming consolidated in the hunds of the
protice,



CHAPTER XI.

ARREST—AIAGISTERIAL EXAMINATION—EUMMARY
JURISDICTION.

Now touching the arrest of offenders some dis
tinctions must be talken, The srrest is made with or
without o magistrate's warrant ; it is made for felony
or some other offence ; it is made by a private person,
or by o constable or other peace officer. An illegal
arrest is of conrse a serious motter ; therefore we will
fivst take a statement of the common (mon-statutory)
law from Mr. Justica Stephen's Hisfory —

1. Any person may srrest any persen who isaetundly compitbing
or has netunlly committed any felony,

“3, Any person may arrest any person whom he suspects on
reasonalile grounds to have committed any folony, if o felony nas
netoally been committed.

3, Apy econstalle may arrest any person whom he suspects
on reasonnble grounds of having committed any felony, whother in
fact any such felony has been committed or not,

¥ It seems probable that justices, aloeriffs, ond coroners, have at
least nome of the specinl powers of constables, but there is little
modern sutherity on the fopie, since it is not now oonsbdered one
of their regular duties to seck out and arrest offenders.
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" The corrmen Inw did not suthorlse the arrest of persons guilty
ar enapected of mdsdeneananrs, exeept in cases of oo metus] breach
afl the peace cither by an afliny or by violence to an individoal, In
such eases, 112 arrest hind te bo tande ot s muel for the purpese
of bringing the offender to justice as in order to presveve the yence,
nndl the right to arest was aceordingly limited to coses in whicl the

person to be arrested wns token in the fact, or inmedintely after its
coanmission. " !

The distinction between the power of the l‘,||'i‘i'1].1,.ﬂ b
and that of the consteble is so important that o second
statement moy be weleome : * Under the cemmon law, if
a felony were petually committed, a person might be
arrested withont n warrant by aoy ooe, if he were
reneomably suepected of having committed the felomy
and & constable could go further @ if he bad reasonable
ground for anpposing thet a felony had besn committed,
and reszonable ground for supposing that a certain
person hnd committed the supposed felony, he might
arrest him, though ne felony bad sctually been
committed," ®

But en this basis of common law sn eluborate supee-
strueture las been raised by modern statutes, which
have lurpely extended the poweor of summory acrest
allowed to the private man, and still more ligely the
Imwergf the constable.  Any person may now, without
warrant, arrest any person whem he finds committing
any erime ol night, and may arrest at any time any per-
gon whom he finds committing any one of several great
classes of erime.  One of these classes comprehends the
varions forms of theft and erimes cognate to theft, another

1 Stephen, Hist. Crine. Law, Vol. L., p. 199,
¥ M, Justice Blackburn, Law fcpords, Quecr's Beaok, YVol, L,
p. 456
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coinage offences, and there ave others. Some of these
erimes are felonies, some misdeneanours ; but the power
thus given by statute is not o power to arrest on suspi-
cion or even on certain knowledge that o crime hus been
eommitted ; it only exists whon o person 38 “ found
committing ™ the crime, Again, to constables statutes
have given powers of summarily arresting persons found
committing any of many other offences some of which
are uot {in our sense)l crimes, especially what are
called * street offences”  Within the Metropolitan
FPolice District there prevails a special code which
deoounees small punishments against various petty
nuisanees committed in the open street, riving on the
footway, beating carpets, throwing things out of
window, leaving eollortraps open, and so forth ; and
a somewhat similar eode prevails in every “wurban
district.” * Persons who are found committing these
street offences 0 constable ean arrest without warrant,
if he capmot ascertain their vames and residences,
Divers nets of cruslty to animals are offences punish-
able on summary conviction, and a constable may
arrest for thess withouwt warrant if he sees them, or s
informed of them by a person who gives his name and
abode. B0 the man who is drunk and disorderly in &
publie place may be srrested. Tndesd, the catalogue
of offences for which a constable may take one into
custody fayrante deliets is long, Then again (more
particularly within the Metropoliten Distriet) constables
have certnin powers of apprebending those who, in

1 Bee above, . 16,

* This includes the monicipal borobghs and some  ather
plucen,  Sec Citizen Series, Cholmers, Lol Sovorament, p.
108,



¥L] ARREST. 121

gertain suspicious cireumstances, are apperently sbout
to commit crimes,

The outline of these statutory powers is irreguolar and
not to be briefly detined. A power of immediate arvest
is requisite for the punishment of some smoll offences,
and not nearly so requisite in the csse of some grave
crimes, If o man is “ wanted " for bigamy (which is
w felony), perjury, bribery, or the like, there is no great
need for arresting him without warrant, but there is
little ehanes of punizhing street offepees unless’ the
offender con be apprebended on the spot.

When no arrest has been made, and it is desired that
i person ac.used of crime shall be committed for trial,
then on information must be laid before o justice, whe
will issue o summons agninst that persom, or a warrant
for his apprehension. The informatien iz o stalement
that he hog committed, or is suspected of hoving com-
witted, the crime, and if, ns is most usual, n warrant
is to be issuel without any previeus sammens, the
information must be in writing and sworn, A summons
will contain n brief statement of the acensation, and an
order requiring the accusel to sppear at o given time
pud place. 1t must be served upon him personally, or,
if e canmot conveniently be met with, left with some
person at his last or ussal abode.  If he fails to appear,
a worrant can be issued for his appreliension ; but, ns
already said, the justice having a sworn information
before him ean, if he thinks fit, issue o wormant in the
first instance, and generslly does so, The worrant must
gtate the substanee of the charge, apd wust name or
deseribe the person to bo arrested, nnd will order some
ponstable, or other person nwmned in i, or generslly the
constibles of the area over which the magistrate's com.
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ission extends, to apprehend the aconsed. Terrvitovially
the magistrate lias power to eause his arrest, if cither
he be resident within that aven, or {according to the
information) vhe erime was committed within that aren ;
but if the arvest iz to he mude elsewhere, them, as a
rule, the wirrant must be backed ! by some magistrate
commissioned for the plaee where the arrest iz to be
made. The apprebending constable muost hoave with
i the warrant, and show it if voquired. Unless there
is some grave and apparvent irregulurity the constable
must obey the warmant, snd in so deing will have the
law on his side,

A police constable enjovs some speeial pre tection ; for
assaulting him when in the exceution of his duty one
may be punished summarily by o £20 fine or six months
imprisonment, which i5 a severer sentence than can be
passed after a summary eonvietion for o common assanlt
on & private man; while to assault any person with
intent to resist lawful apprehension is o serious in-
dictable erime, But the law expects of bystanders
more than besevolent peatrality ; it expects them to
ugsist oo econstable who in making an arrest calls for
theiraid, and it will punish them if they refuse assistance,

Thus far as to the means for compelling the appear-
ance of one who is charged with o erime. If it is
desired to bring before u Court of Summary Juriadiction
ene who has been guilty of o minor offence and whe is
not in eustody, the process is mnch the same. An
information is Iaid before n mnagistrute whose com-
mission extends over the place where the desd was
done, nnd he, unless the charge seems gronndless, issues
a summons, o, if he thinks it and the information is

¥ Spe nbova, 1 B
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verified by onth, a worrant, In most eases only a
gninmons is issved in the fivst instanes, and if this
fails a warrant is granted,

The ohject of nn arrest should, in all enges, be I'I'ii'.!]'f"’}"
to bring the persom apprebended before o magistrate as
soon a8 moy be, and any unnecessary delay or use of
exeessive foree will be dangerous to the persom guilty
of it. In ense of an arrest without warrant for one of
the minor offences, if it will not be practieable to bring
the srrested person before o Court of Summory Juris
diction within twenty-four hours, a superintendent or
inspector of police, or other officer in charge of a police
stution, must inquire into the case oand, unless the
offence seems rerions, discharge the acensed on his
giving reasonable security for his  appearnnes  in
eourt,

It huas been convenient thus far to make little dis-
tinction between erimes and offences which can be
summarily pumished, but the purpose for which an
accnsed person is compelled to appear is not the same
in both eases.  IF charged with o crime that cannot bo
summarily punished, the objest iz that o justice sball
make but a preliminery examinstion of the cnse, and
if there seems good ground for further proceedings,
commit the secused to prison or take bail for his
AppEATANCE, 50 that in one way or the other he will he
fortheoming for trial at a future doy ; if charged with
o minor offence, then the object is that be shall at onee
be tried by a Court of Bummary Jurisdiction. Dut in
some instoncez, whem the aceused comes before the
magistrate it connot be known whether there will e
& summary conviction or a commitment for teial, In
cortain eircumstances justices of the pence can now deal
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finally with eertain indictable erimes.  This is yet new,
the result of changes in the Inw made in our own day.
If a *child"—that is, a person who seems to be under
the age of twelve—is charged with any crime save
howicide, the cowrt may, with the consent of the parent
or gnardien, try the case summarily instead of sending
it for trial by jury, but ean impose no longer imprison-
ment than o month's, no heavier fine than forty shillings.
If o ¥ young person "—that is, one apparently betwesn
the ages of twelve and sixtesn—is charged with certain
crimes which may generically be called thefts! the court
may, with his consent, proceed to try him swmoarily,
and the moximum punishment is here thoee months’
imprisonment with hoard labour, or a £10 fine, If an
“gadult" is charged with theft to an amount not
exceeding forty shillings, he may, with his consent, be
summarily tried ; while, if he plesds guilty to theft, no
matter how much be stolen, the court muy, if it thinks
fit, sentence him, but six months hard labour is the
heaviest punishment at its command. A serious case
of theft would not thus be adequately punished, and
would be sent for trinl to Quarter Sessions.  So, on the
other hand, there are o considerable number of offences
for which a Court of Bummary Jurisdiction hos been
empowered to award imprisonment for more thon three
months, and these were not indictable offences, but
new power has besn given to the accused to moke
thom indictable if he pleases.  IF charged with such an
offence the magistrate will, at the ontset, ask him
whether he will take & summary trial, and if he refuses,

4 This is meant to include pobezzlements, receipt of stolen gonds,
ntiemipts to sieal,
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then, after proliminary examinetion, he can be com-
mitted to take his trial before o jury! In all these
cases magistrates are required to explain the nature of
the choice which the luw has given to the accused. If
there is to be a summary trinl, then, suve for very petiy
eases, thove must bo o Petty Sessional Court,? and the
indigtable offences can only be summarily tried on o
day rppointad for tho purpose of which public notice
has been given,

Wao ean now take our last glance at summary penal
justice, and then turn to the more eleborate criminal
procedura,

The provinpee of this summary justice is indeed varie
gated, as may be guessed when we say that of the eighty-
two departments into which for statistical purposes it is
divided, the lagest is “drunkeoness, snd drunk and
disorderly " (with 183,000 cases a year), while next
comes ** offences sguinst the Elementary Eduetion
Acts " (07,0000 ; then “commen assault™ [(67,000),
then * offences against local acts snd bovough bye
lwws ™ (47,000), then “simple larcemy ™ (38,000)% At
the one end of the scale there are what would commonly
be called the smuller erimes, assunlts, thefts, malicious in-
juries to property ; ot the other the mere disobediences to
statutory rules frumed to secure some public good, such
as herlth, fducation, the well-being of fnctory chililven,
n revenus from excise and eustoms, or the like; and
between these poles there lie the breaches of good onler

! But this docs pot apply to assanlts ; for thess one may sonwe-
fimes pet mare than thee months” impeisonment without the choice
of trinl by jury.

* Bee abave, p. BB,

3 Judicined Stafistivs, 1588 ; these are the round nmnbers.
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such as disorderly drunkenness and vagabondage in its
varions forms, the “street offences,” the pettier kinds
of dishonesty—adulterntion, the use of false weights,
rmelf.}‘ to anhnals, some electoral m.nll}]mt.;i.ecs., and many
other particulirs not to be classified. The whole is the
outcomwe of statute; legislation hos been minute, and the
offender must be brought within the very words of some
marticular clanse, for the Common Law knows nothing
of this summary jurisdietion, Rather more than 725,000
eases are yearly determined : it would be prudent to bet
four to one, imprudent to bet five to one on o convietion.
More than 400,000 fines ara inficted, and more than
80,000 imprisonments, about half of wliich do mot
endure for move than fourteen days, very few for
more than three wenths, and abont one in 1,000 for
more thon six months. Tn a few of the worst coses
the court can pass no sentence but one of Imprisonment,
with o without hord labour; in many cases it has a
choice between fine and imprisonment ; in many others
it con in the first instunce only impose a fine, As o
general rule the statutes ooly fix o maximum punish-
ment, and a liberal power of awnarding less is loft to the
court, The maximum fine or money penslty varies
greatly from cose to case, from the five whillings for
the brench of a sehool board bye-law, to the ten shillings
for being found drunk in the highway, and the favourite
forty shillings up to the heavy penalties by which revenue
luw protecta itself. Then again, if the popalty be not
ub onee paid the court can in some cises ab onee commit
the delinguent lo prison for o certain time, but the
imprisonment will come to an end when the fine and
costs are paid ; in other eases the first process for obtain-
ing poyment will be o distress, that is, a seizure and sulo
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of goods, snd if geods enough cannot be found then thers
will bie imprisonment. The moneys thus raised go some-
times to the Crown, sometimes to the police superannun-
tion fund, ocensionally to the person whe has saffered
harm, geperally te the treasury of the county to
which the Conrt of Bummary Jurisdiction h-ulnugﬁ. Tha
comrt con order s convieled defendant to pay the
progecutor hig veasonable costs, nod enn make a similar
ordler against the prosecutor and for the defendant if the
charge be dismissed,

Between the erimes and the minor offences there is
this great difference.  According to our law o man may
be indicted ro matter how long o time has pussed since
the supposed erime was committed ; there are some ex-
ceptivns to the rale, but they are few; on the other
hond, Pavliament in creating offences which wre to be
gumnmarily tried has generally fixed some time longer or
shorter within which proceedings must be begun, and
now we Lave this general rule that if no other period
he fixed then no information can be loid but within six
months after the offence was committed.

In these cases the procedure is eanlled * summary,”
but we wust not bo misled by the word, There is u full
trial in open eomt conducted necording to the geperal
principles of English justice, There is o process for
rompelling the attendunee of witnesses on behalf of
pither purty, for arresting such witeesses if need be, for
committing them to prison if they refuse to testify.
Either party moy conduct lis own case or be heard hy
hiz solicitor or counsel, The eluborate roles of evidence
in force in the higher courts are in force here also; the
witnesses are sworn, examined, cross-examined, and will
cominit perjury if they swear to a lin. In general the
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defendant ean give no evidence, but exceptions to this
rule are on the inerease and very likely will gpread from
the sphere of minor offences to that of crimes, Theve
is power to conviet a person who, having been duly
summoned, does not appear ; but this is spuringly exer-
cised, it is deemed better to order his arrest, and if e
cannot be arvested then there is little use in convieting
him. In case he is sentencod to imprisonment without
option of o fine, sod in many other eases alsa, he can
appml to Quarter Bessions, and the whole matter, fact
and law, may be reopened ; or sgoin, any person aggrieved
may bring & question of law before the High Court
where it will ba heard by at least two jndges ; this ia
done by requiring the justices to “state a spocial ense,”
ie. 1o sot out the facts as found by them; if they decline
(ns they may if they think the appeal frivolous), then he
can appl}’tﬂ thi H[gh Court for an order directing them
to state the case?

How vital a part of the English system the summary
determination of euses that ave truly crimingl has be-
come may best be shown by figures.  In 1883, about
14,000 persons were tried for erime befove a jury, while
the number of summary convictions for the one offence of
simple lareeny was above 27,000 ; the number of persons
eonvicted by juries did not amount to 12,000, while mors
than 19,000 sentences of imprisonment for a longer period
than a month were passed by magistrates without any

¥ In 1583 there were but 157 appeals to Quarter Sessions (40
of these feeun bastardy ordens), nmd some 40 special cnses wore
argued in the High Court. The case §s heard by “ s divisional
court,”  If the proceedings are ** crimninal proceedings ™ withiu the
largest sense of that phrose {nnd such they penerally are) thewe isno
Turther appesl to the Coarl of Appeal,
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trial by jory. No apalogy, therefore, should be expected
of us for baving devoted much of our emall epace to the
summary jurisdiction : we have been turning townrds
the rising mun,

And now suppose that & person seensed of & crime is
bronght before the maegistrate, snd that a summary
trial is ont of the gquestion, The object of the exam-
ination which takes place i3 f0 sea whether there is suck
evidence agninst him ns raises “o strong or probable
presumption " of his guilt ; if, in the magistrate’s
opinion there is not, then he will be discharged from
custody, otherwise he will be committed or bailed for
trinl. This preliminary exnmination of accused persons
has pgrodusily assumed o very judicial form; it is in
effect & preliminary teial,  The place in which it is
beld is indeed no “open court,” the public ean be
excluded if the magistrate thinks that the ends of
justice will thus be best apswered; but any use of
this power of exclusion is uncommon. There is com-
pulsory process for seeuring the attendanee of witnesses
both for and ageinst the accused. A witness gives his
ovidence on oath and is liable to oross-examination, for
which purpose solicitors snd counsel are often employed,
The evidence for the prossention is first given, and then
the mnpzistrate—unless he at once dismizses the charge
e—gildlressrs the neensed in some such words ns these:
“ Having heard the evidenee, do you wish to say any-
thing in apswer to the charge? Yoo are not ebliged to
say anything unless you desire to do so; but whatever
you gay will be taken down in writing, and may be
given in evidence against you upon your trial”  After
this (*the usual caution™ of our police reports), the
aoeused pan make his stotement and call witbeszes to

E
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prove his innocence, and then it will be for the magis-
trate to say whether the case is to be dismissed or sent
for trial,

If not discLarged the accused will be committed to
prison or bailed so that he may stand his trisl at
Quarter Beasions, Aszizes, or Central Criminal Court, in
case an indictment is there found against him, When
& person is said to be beiled this menns that ho and some
surety or sureties hove enfered fndo @ recagnisance, have
been bpund over, for his appearance ab the trinl.  When
& person enters into a recognizance ho acknowledges that
he will owe the GJueen a specified sum in case something
be done or not done. A man may thus be hound over
to keep the peace, to be of good behaviour, to be forth-
coming at & trial, or the like. Thus if he be bailed for
trial and does not appear, there will ke & stringent
process for enforcing the debt that has become due to
the Crown against him and hia sureties, the persons
who are Ade bail, who have given bail ov gowe fad for
him1 The question, * gaol or bail1" is generally for
the mngistrate’s diseretion. In ense of treason he
cannot allow bail without an order from a SBeeretary
of Btate or the High Conrt,  Tn ease of felony, or any
ome of mony misdemennours specified by statute, he can
allow bail if he thinks it. Lo case of the unspecificd

¥ The word has besn twisted. To start: with, fo bail means
to commit a thing to a person, fo entrust n person with a
thing. In the Iunguage of our Juw, if A lends B o chattel, or
deposits = chattel with B for safe eustody or tha like, A
bails the thing to B, A is the baifor, B the Byifen, thers 3 an
baitment, Bo, in strictocas, it is the migisirate who bails the
accised to his sureties for safe custody, and if the suretivs fear that
the ascnsed will not be fortheoming, they can nrrest him and deliver

Lim to prison
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misdemennours he must allow bail, Among the speei-
fiod misdemeanours are perjury, obtaining by false
pretences, riot, assault on & pence officer, Libel is an
expmple of the oflences for which bail must be allowed.
It is for the magistrate, however, to decide on the
amount of the bail to be demended, and the soficiency
of any proposed surety; bt the Bill of Righls
vaguely prohibits a deomand for “oexcessive™  boil,
The taking of Dbail, as will be seen bolow, i3 be
coming uncommon ; railweys and  steamships and
large towns are making it imprudent.  While the
examiontion is proceeling the magistrate has o similar
digoretion *9 exerveise, for he can from time to Gime
remand the accused for further exumination and order
that he be detained in enstoedy during the interval, oo
sudfer bim to be ot Jarge having entered into a recorni-
zamee with or without sureties for his further appesr
ance ; but the interval mny not execed eight days, One
who thinks himself unlawfally imprisoned can question
the legality of his detention by means of the writ called
habeqs eorpus.

The kabews corpus belongs to the class of prerogative
writs whereby, from an early time, the King's Court
exercised its supreme eontrol over all the justice of the
realm.  He who as sherilf, gaoler, or otherwise, was
detaining roother in prison wight by the writ be com-
manded to have the bedy of that other hefore the King's
Court to undergo and receive whatever that court should
award im his bebalf, It beeame o summary remedy for
those nolawfolly imprisencd, nod in course of time a
protection for the subject against an illegal detention
vven wnder the specinl commnnd of the King himself.
That despite such command the writ should be granted,

K2
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that such command should be no snificient answer to
the writ, that the writ should issue promptly and be
punctually obeyed, these were the objects of famous
struggles in the seventeenth century. Nowadnys,
there is not much reason to fear that any ome will
be imprisoned in & purely arbitrary way, but an appli-
eation for this writ i= still the ready mode for bringing
before the High Court the question whetler or no an
imprisonment is lawful,

The great purpose that is served by the magisterial
examination in criminal eascs may be best seen from
igures., During 15883 the number of persons arrested
for erime and not summarily tried was 20,430, Of
these 5,102 were discharged by the magistrates ; 13,745
were committed to prison for trial; only 1,331 werp
bailed for trinl ; 3% were committed to prison for want
of sureties ; 143 were on bail for further examination
when the statistics were made wp.  Mueh, thon, is
done by this preliminary investigation towards filtering
innocence from guilt. If & man is sent to trial by
o magistrate it is highly probable that be will be
convicted,

The magisterial examination serves other purposes
alzo, The evidence given by the wilnesses is taken
down in writing, and these * depositions™ are signed
by the witnesses and by the magistrate, Use can
therenfter be made of them in divers ways, both by
the prosscuting party and by the accused, who is
entitled to have a eopy of them.

“ The perpetustion of bestimony is, ne doubt, ans of the various
great incidental ndvantages avising from the provisions of the
statutes relating to the duties of justices in these matters,  In the
first place, those whe bave to frame the indictment hove the
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advantage of seeing the whole of the evidence cn the depositions, wad
of being able to adapt the indictment to I The judge slso i
ennbled to moke himself arquaiuted with the facts before the trial,
Apain, If tlere 8 nny discrepaney between the deposition of o
witness nmil his stotement at the trinl, this may aford subetantisl
grousia for shukiog his evidense, Lastly, if & witness dies, or i
tow H te attend, his testimony is perpetuated,”

But it should be understood that enly in quite vure
cases can these depositions be read as evidence at the
trial ; this can be done when it las first boen proved
that the deponent is dead or too ill to travel, or is heing
kept out of the way by the other side ; but a deponent
who is called as a witness may be confronted with his
previons testimony in ease he contradicts it One of
the objects of the preliminary examination is to compel
those who are able to give testimony for or n.gu,[ngl:, the
accused to appear ns witnesses at the irial; and this
is done by “binding them over " to give evidence, that
ig, compelling them to enter into recognizances, so that
if they are not fortheoming they will be debtors to the
Crowin.

Thera is one other form of preliminary investigation,
namely, the coroner's inguest, bat of this much hng
bren sald in another book of this series that we need
nob repent,? and the matter is bardly of Brst importance.
It is the duty of & coroner to hold an inguest if he has
reason to believe that any person has come to his death
by any foul play, or that be hag died suddenly from

I From & jodgment of Chicf-Justice Cockburn, Law Fepores,
Chesen's Hench DHvisien, Vel V., p. 7.

¥ Chalmers, Loeal Queernnient, pp. D5-98, and for the berough
coroner, see pp. 50, 81,
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some unknown enuse, or i he bos died in prison ; and
there are speciul provisions for bringing to the coroner's
notice deaths in lunatic asylums and baby-farms, The
inguest is held with a jury, which must consist of twelve
or more—twelve must agres before there con be a
verdiet, but, subject to thiz rule, the opinion of the
mujority prevails, The coromer has power to compel
the attendance of witnesses ; evidence is given upon
cath, It is usual te allow counsel or solicitors repre-
genting the family of the dead man, or any person who
is under suspicion, Lo cross-exnming the wilnesses ol
address the jury. When there is o verdiet of murder
or of manslanghter, the coroner csn bin' over the
witnesses to give evidenee at the triel, and he will send
their depositions to the court before which the trial willy
take place. The inguest maoy be useful for other pur-
poses, but the main legal power that it has is that of
tinding & verdict of murder or munslaughter against
BOTOE PRISOD, Then the coroner aught. to 1gsue A werrant
for that person's apprehension and commit him to prison
in cuse of manslaughter he can take bail. This verdict
is equivalent to an indictment, and the aceused enn be
put on his teiul before a peily jury without nny pro-
ceedings before a grond jury. As s matter of fact,
however, this is seldom, if ever, done. In general o
murderer, before he comes to the gallows, will have
against him (1) the decision of a magistrate that thers
is probable canse for putting him or his trial ; (2) the
verdict of & coroner’s jury ; {3} a bill of indickment found
by & grand jury; (4) the verdict of a petdy jury: but
it shoold be understood that either the second and
fourth, or the third and fourth of these are all that
is essentinl. The investigntion before m magistrate is
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not essential, end a man may well be hanged though
there Laa been mo coronor’s inguest.!

1 As to wificinl inquiries into the cooses of rilway secidents,
explosions, &o., ges Citizen Berics, Farrer, The State and Prode,
e 158,  Fossibly such ingquiries will in time supersede the corones’s
imguest, but they have no Jegal resolt ; they merely obtain infor-
mation which may, or moy not, lesd to & prosccution ; witnesses
however con be compolled to ottend sud give evidouce on cath.



CHAPTER XIL
FROZECUTION,

Tue arrest of the perann ulm[:ﬂl:l&d of erime, his
examination before a magisteate, his commitment to
prison or release on bail, though usual, are not necessary
steps in our criminal procedwre. A prosecution may
begin with ar dndictment, or with & criminal fforme
tton, or, in case of murder or manslaughter, with
o coroner's tnguisition ; unless and uotil there is one
of these a man cannot be put upon bis trial before
8 pebty jury. OF the eoroner's inguisition evough has
been said, and the criminal information shall ba noticed
hereafter ;1 so we turn to the indictment, which is by
far the mest common means of bringing o criminal to
trial by jury. It has an ancient origin, From the twelfth
century onwards the King's judges were sent through
the country to inquire, by the oath of good and lawiul
men of the neighbourhood, coneerning erimes committed
within that neighbourhood. The representatives of the
neighbourhood became, in course of time, what we know
as the grand jury, and their sworn accusations were
known as presentments or indictmenta, The grand
jurcrs were secusers who pledged their oaths to the
truth of their accusation, and to this day an indictment

1 Bpe bulow. p. 143,
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i# in form oo accusation made hj" the gmm] jumrg_
“The jurors for our lady the Queen upon their onths
say " that (to curtail the story), on such s day and at
gach a place, Joho feloniously and of his malice afore
thought did kill and wurder Poter, against the peace of
our said ludy the Queen, lur crown and digoity.  The
grand jurors still have it in their power to indict & man,
wlthough no one else hus made, or is muking, any charge
ngainst him; but, a8 & moatter of fact, this is not now
dome.  Seme one prefers s bill of indictenst to the
grnd jurors—a document stating, eg. that John has
wurdered Peter—nnd the grand jurors, sfter hearing
in private evidence for the prosecution but not for the
defence, endorse the bill with the womls * o troe bill,™
if they think that thero i a esse which should go to
trinl, or with “no tese BilL" if the charge seems
gi-nund}esa. In the former cose the nceused, if in
cnstody, will be discharged ; bub he is not sequitted :
enother indictment for the same crime may be preferred
ngeinst him. In the latter case he will be “ arraigned ™'
—callod upon to nnswer the accusation, The grand
jury must comsist of ot less than twelve or more than
twenty-three men. Of the qualifieation of grand jurors
wa shall speak below.! There cen be no indictment
unlesa twelve st lepst coneur,

As alrendy said, the first notice that & man may have
of 4 eriminal charge mode against him may be notice
that the indictment, hag been found, and, being indicted,
n warrant for his arrest can at once be obtained sud he
cant be brought to trial.  Also it is to be rewembered
that “ any person may present a bill to any grand jury
accusing any other person whatever of uny crime what-

4 Hew below, po 165,
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ever.”! To this liberty of secret nccusntion some bounds
were fivst set im 1852, There are certain crimes for
which one canmot now be indicted unless the consent of
the Attorney- or Bolicitor-Genernl or o judge hos been
obtained, or unless ome has been committed by o
magistrate or 'hu.ilud to noswer an indictment, oy unless
the bill has been preferred by n person who las been
bound over to prosecuts, Any one however Ay insist on
leing so bound over, though the magistrate thinks the
charge proundless ; but in such case, should the secused
be acquitted, he will be entitled (2 man wrongly indicted
is, in geperal, not entitled) to recover his costs from his
ucenser,  The list of erimes in guestion is -0t long ; it
comprises such as were supposed to be often the subject
of wexatious indictments—perjury, conspiracy, libel,
obtaining by fulse pretences, and a few others ;
it might well be made longer, But though it is
still the general rule that o person may first hear
that he has been charged with o erime after he has
been indicted, still such cases nre now  compara-
tively rare. In the uwsuwal cowrse he is examined
by & magistrate and committed, or bailed, for trial
The witnesses ave bound over to appear at the trial,
and some one is bound over to prosecute—sometimes
the person who has been injured, sometimes a police-
man, sometimes the mapgistrate's clerk, There i& a
considerable diversily of practice in different parts of
the country, and in some towos one and the sume
person—a solicitor—is bound over to prosecute in every
case.® The magistrate's clerk then forwards the depe-

! Btephen, Digest of Criminal Procedure, art. 101,

£ 1 Lalieve thet Liverpool set this fuslien,  T¢ han been followiil

with varistions nt Birmingham, Deltow, Leeds, Manchester,
Kewcastle, and some atler pluces,
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sitions to the court in which the trial 13 to taks P!:mu:
if it is to beat Quarter Sessions, they go to the Clerk of
the Peace for the county or borough ; if at the Assizes,
then to the Clerk of Assize! From these depositions he
frumes u bill of indictment, unless the prosecutor chooses
to employ his own solicitor for this purpose.  Then, at
the oponing of the Assizes or Beasions, the judge, recorder,
or ehnirman, having the depositions before him, charges
the grand jury, that is, explains to them any matters
of law :ﬂn:eming the various cases which seem to mesd
explanation. The grand jurors retire to consider the
bills, and in sceret they hear the evidence for the
prosecution sometimes permitting the presence of the
prosecutor's  solicitor.  Their bngquiry is guite inde-
pendent of that which las taken place before the
magistrate. The grand jury system enves o eertain
nomber of innocent persons from the shame and annoy-
sice of public trial, and seeme necessary so long as
proceedings before o magistrate ave not made essential
in all eases; but such proceedings wre now so usual
thut for o grand jury te igoore & bill hes become a
nther rare event.

When u true bill is found then there will be o trial,
unless indeed the person indicted is not in custody and
cannot be apprehended. If he cannot be found, then,
theoretically, he can be outlawed, An outlawry would

1 There i o Clerk of Assize for ench gircuit | be is appeintsd by
the genior of the jwmiges on the cireuit when s vaconey occurs, is
paid & salary voted by Parlinment, holds office during good
bebavicur, His main functions sro to prepare indistments and
tax eoals.

¥ |n 1888, “no troe Bl ™ wes found in 530 cascs, while more
Ui 34,006 went to trisl.
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be a tedicus process conducted by tho sheriff ; the out-
law, in crse of felony or treason, would be in the sume
position as if he had been tried and convieted, and even
in case of misdemeanour his goods would be forfeit.
But vo use is now made of this ancient process. We
bave extradition treaties with many foreign atntes, nod
a fugitive offender seldom leaves behind him property
that is worth feking. But there being an indictment
sond a prisoner, the trial will go forward, If there is
some private prosecutor interested in the avent, then he
very likely will have put the matter into the hands of
a solicitor who will have got up the case, sceured the
pttendance of witnesses, and rctained sors barvister
to conduct the proceedings in court. Whon this does
wot happen, the custom 4t some Sessions is to allot the
prosecutions to the barristers who attend those Sessions
in rotation, copies of the depositions taken before the
magistrute serving as their instructions. If there is no
advocate for the prosecution, then the indge or chairman
has to examine the witnesses. If no wilnesses are
fortheoming, then the seeused is aequitted, otherwise
the trial will proceed ag mentioned below! It is o trial,
uot between two private litigants, but between our lady
the Queen of the one part, and the accused of the obher
part. When ooee the indictment is found, the so-called
prosecutor cannot, whils, on the other hand, the Queen's
Attorney-General can, stay further proceedings. This
he ean do by “entering o nelle prosequi,” which will
bring to an end all proceedings upon the indictment in
question, though it will leave the accused open to be
indicted again for the eame offence. This power is

ol L {17
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rparingly used to prevent prosecutions that are obviously
vexaticua.

But for all this our law has left the prosecution of
vriminals very much in the hunds of the public! Un-
doubtedly that law is now in o elate of trapsition, end
prosecutions are coming more and mors under official
vomtrol ; but before the present condition of affairs can
be deseribed we must refer to an important couse of
vhapge, The expense of prosecutions bas gradually been
thrown upon the public. Formerly he who took upon
bimself to Lring » erimioal to justice did o at his own
cost. By slow degress this has been altered, A statute
of 1702 began the practice of throwing the eosts of
prosecuting felons upon the county, At present the
rosts of a prosecution for feleny, or for any one of the
comumon misdemesncurs, can be allowed by the court
which tries the case, whether the proseention be or be
not successful, and the cosls of witnesses for the defence
can be gimilerly allowad,  When costs sre to be thus
ullowed they are taxed (ie., the amount is fixed) by an
officer of the court, and the amount so0 fixed can be
obtuined from the eounty trensury.  Until 1836 these
oosts were o loeal burden, and thoey still fall on the
connty in the first instanes, but sinee that year one half,
wnd winee 1846 the whole, of these eoata has been repaid
in the counties by the nation, There is no statute which
directs this payment, bot a vote for the requisite sum
is taken each year and sanetionsd by the apnusl Appro-

1 Tao apeak of the English gystem aa one of private prosscations s
mizleading. It i3 we whe have publis proscoutions, for any coe of
the public may proseente ; abroad they have stale prosecutions or
official prosccutions,
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priation Act.! The assumption by the nation of this
burden has necessitated an armngement, by which tha
amount of costs to Lo allowed is brought under the
eontrol of the Home Office, and has lLelped to chapge
oor view of the duties of the state as regavds the
prosecution of crime?

Of eourse the executive government, the King and his
Ministers, hus, on eccasion, itself put the eriminal law in
motion, more Especil.l.llj‘ for the punishment of tressonnbla
offences ; and though a state trisl in its legel ineidests
has differed but little from s trial for petty Inrceny, still
the King has bhad officers charged with the duty of
bringing to justice the greatest offenders and endowed
for thot purposs with some special powers,

The Quecn's Attorney and Solieitor-General ' the lew
oficers of the Crown" are, we may say, the two most
distinguished lawyers whose services the Ministry of the
day has been able to secure.  Theoretically they hold
office during the Quecn's plepsure, practically their
tenure is the ministerial tennre ;? they are not according
to usnga members of the Cabinet, bat they share its
poarliamentary fortunes. It is desirable and expectod
that they shall be members of the House of Commons,
and apswer to that House for their doings, They ave
paid for their poblic duties partly by salaries, partly by
fees ; their office does not prevent their being retained
as advocates by private litigante.  In practics it fulls

1 As to the Approprintion Act, see Traill, Central Gevernment,

. 48,
¢ t Jn 1882, about £120,000 was paid by the Treasury for proscods
tions at Assizes, Sessiops, and Centrul Crimninal Court, and abeut
£24,000 for summary pennl proceedings.  Thess figures do not
include the eost of the prosecutions instituted by the Tressury
itaelf, of which, see below,
1 As po which, see Trill, Central Gevernment, pp. 26-30.
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them fo support the ministeriel ense in the Hoose of
Commona when legnl questions are raised, and one or
both of them will gonerslly take charge of such povern-
ment bills s coneern legal procedure, Again, when any
diffienlt questions of law arise in any of the grm:t. e
partments of state, cnses are submitted to the luw officers
for their opiniomns. "l"hujl' are the lugnl advizers of the
exeeutive BOvernment.,

Apart from these constitutional duties the Attorney-
General has cortain speciel powers and functions, most,
if mot all, of which might, were his place vacant, be
exercised by the Boliciter-Generzl. To begin with
crimingl motters: the Attorney-General ean accuse o
pereon of, and place him oo his trial for, any mis
demennour (ot not any treason or felony) without
indictment or any proceediogs before s grand jury,
This he does by “filing a eriminal information™ ; he
informs the High Court that sech an one has eommilbied
such u evime | this scensation serves in place of an in-
dictment, and there follows o trinl with o petty jury.
In the past this procedure his been used for the punish.
ment of seditions libels and the like, but it has become
very uncommon, and even those whose crimes may he
ealled political nre now indicted in the usual way, the
Attorney-Genernl condueting the proceedings in eourt.
These informations (*ex gffvio informations ") by the
Aitorney-General must be  distinguished from  the
eriminal informations filed by the Master of the Crown
Oifice {one of the Masters of the Buprome Court),! on the
complaint of kome private person. It is in the power
of the High Court on such 2 complaing to order that an
information for a misdemeanour shall be filed by this

b Bee above, P 49,
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master, nod when this is done the accused can be brought
to trial I:rj" o petty jury, much as though an indictment
hind been found aguinst him, Dot the conrt ouly allows
this in very Tew eases, ¢4, when some officer of stote has
been libelled and is desivous of at once contradieting the
charge, or when some magisteate is accused of very grave
misconduct in his office.  DBoth parties are hoard by the
court before an order is made for filing the information,
and pra.cti.ca!l}' & decision of the eourt that there is good
ground for an information hers takes the place of the
finding of a true bill by a grand jury. But this procedurs
is gquite exeeptionel.?

Then again the Attorney-General, ngalrendy said,? can
stop a criminal prosecution by his nelfe progequi.  Also
-he can grant or refuse his fint for & writ of error, which
writ, as will be seen below® is the means wherehy
judgment in o eriminal ease ean be reversed. Tt s said
to be his duty to give his fiat if there is rensonable cause
for the npp]ir:ttign, but there is mo legal process for
compelling him to do so.  SBemetimes again o stetute
imposes 8 money penalty for an offence (eg., that of
gitting in the House of Commons without having taken
the presevibed cath)and gives the penalty to the Crown ;
the .kt.t.m‘nﬁj'-ﬂaneml institutes proveedings for the re-
covery of such penalties. He also represents the Crotvn
in many forms of litigation which arve not nemal, Tro-
ceadings by him (excheguer informations) are the menhs
whereby debts doe to the Crown, on nceount of the
imperinl taxes or otherwise, can be recovered in the

i E-Bemi.n,gljr in 1883 no criminal information was filed cither by
the Attorney-Gemeral or the Master of the Crown Ofice. Jfud.

Stat. 1883, 1. 11., p. 6.
# Bee above, p, 140, 2P 171
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]’th Court. In such cases he is set in motion Iy the
doprrtment of state soneerned to reccive the money, the
Trepsury it may e, or the Inland Bevenue,  And there
are other cases in which he represents the Queen in the
protection of publie, rather than roval or governmental,
interests,  Thus, procesdings to prevent or remove by
the injunction of the High Court nuisanees which s
nuisanees to the public at large are brought by him, and
he muszt in genemml bo o parky to any litigation touching
theapplicationof property devoted to charitalile purposes |
but in these enses he somewhat readily permits the wse
of his name by any private person who bas reasonahle
enige for inlerfrecnes, retaining, however, a control over
the metion which can be exercised if necesaary. Thers
are otlier instances of less moment. Nor is he alwavs
the sctive porty in litigation, for it sowetimes falls on
him to defend the Crown against claims. No action,
indeed, ean be browrht against the Queen, bat procecd-
inzs cam be taken which are very like an action. A
“petition of right ™ by the pevson who thinks himself
wronged is presemted throogh the Home Office to the
Queen, who declares it hor plenswre that right shall be
done ; and then there is what in truth is a lnwsait
between this petitioner as plaintiff, and the Queen,
represented by her Attorpey, as defendant,  Complaints
of m:].rl;]_tinl; done by the Queen herself we need not
imaging, but by this procedure, for cxample, damages
enn be obbained for. brepch of o contract made on her
behalf by the hesd of some department who has power
to contract in her name,

The luw officers have oot been, and are oot, ot the
hend of any permenent public department.  There was
not until lately, and even yet thore hardly is, any one

L
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department charged with a general duty of enforcing, by
legal proceedings, the claims of the Crown or of the
executive. Put such a department has been slowly
mmirg into existenee, that of the Soliviter to the
Treasury. The legal work of the various great central
offices has grmdually been consolidated in ope buresu,
presided over by nn officer who, though called o solicitar,
has in foet boeen o barrster of bigh standing, o member
of the eivil service whe does not “ go in and oot with
the Ministry.” Thoe work dene by him, and by his small
staff of assiztant solicitors amd clerks, 153 most miscel-
laneous ; perhaps we give the best idea of it by
saying that he does for these oflices, the Leeasury, the
offices of the Secretaries of Btate, and some others, the
business that is done for a private man by bis family
solieitor. His department has gradually been devouring
other imstitutions. e is now, for example, Queen's
Proctor, and charged as such with the duty of inter
vening in divorce cases if there is reason to suspect that
the parties are colluding with each other, ar leeping
back evidence from the comd. He also looks after the
rights of the Crown when a person dies intestate and
without kin, and is constituted that person’s legal
represcntative ; and he performs the solicitor's pat i
a great deal of litigation between the Cueen (i, the
exeeutive government) ond her subjects, the law oflicers
acting as advoentes and advising eounsel.

A preat deal of eriminal business came gradoally into
his offiee, Tn 1855 he could still say that such business
waa almost the least important part of Lis work. But
guch business there was, In the cases, once commoner
than they are now, in which the Attorney-General in-
tituted o prosscution for o political crime, the Treasury
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Bolicitor hnd ncted s the solicitor for the proseeution,
investignted the facts, arvanged the cvidence, and s=o
forth. ThLen ngain, the prosceution of coinnge offences
had been in the hands of a public officer, the Solicitor to
the Bliot, and when his place was abolished this work
enme to the Treasury Solicitor. Then be was somotimes
directed to institute n. prosecation for n erime divectly
touching one of the great departments. But it was the
formation of the Metropolitan Police that Iwonght lim
into econtact with eommen offences. Tt lecame the
practice of the police magistintes to bind over policemen
to prosecute when thore was no private prosecitor ready,
The policemen in eases of dilliculty applied through the
Metropolitan Commissioner for legal nssistance, For a
while this was given by a Iome Office Bolicitor, but
nfterwards, his [tllm!‘k boing abolished, by the Treusm—_-,r
Sulicibor.  In eases of munder, manslavghter, and
viclent assaults on the police, the Home Beeretary
would direct him to seo to the proscoution,  Such
ciges wora quite few ; in 1800 it wasx said that there
wers about forty a yenr. Then the Home Secretary
began on rare ocensions to divect a prosecution in country
cases.  The erimes of fravndulent bankvepts {crimes for
which those who suffer by them are often unwilling to
prosecute) found new work for the Treasury Solicitor.
Tu 1870 the sumber of prosecutions conducted by him
had risen to 459, but 210 of thess wore Mint cases, and
79 boukruptey eases.  An assistant of his, or o conntry
solicitor employed by him for the oceasion, would attend
the ‘mapgisterial examination, prepare the evidence for
trial, and instruet counsel, At the Central Criminal Conrt
the same baceisters were always engaged for the prose
eutions thus directed by the Homo Office.  In this as in

L2
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other instauces the wvast “wetropolis' lins been the
determining cause of great changes.

Meanwhile the whole theory of publie proseeutions
had heen abundantly discussed, Evglishmen began to
see that they had apainst thew tho practice of almost all
other countries. In Seotlawd, for instance, there arve
public  officers ti.l'l‘ﬂllg'lh'rlll- T country, procurstors
fiscal, whose duty it is to investigate criminal enses and
prepare them for trinl under the control of the Lord
Advoeate, and o proseoution instituted by a private main
thongh theoretieally permissible is practieally unknown,
Even in Ireland theve has been developed out of Foglish
low, and apparently withont legislation. a eystem of
Crown Bolicitors and Crown Counsel eontrolled by the
Irizh Attorney-Generul which has very largely supersedetl
prosecution by private persons, During a quarter of a
eentury ecommissions and eommittees roported on the
subject, and reveral ambitions seliemes were laid before
Parliament, applaeded, and forsotten. The main eom-
Plaints against our proceduro were, that proseeutions
were compounded, that prosceutions were instituted for
vexatious purposes, that, when there was o private
prosecutor with means, eases came to trin] in on une
prepared state. It became a wark of enlightenment to
demand the immediate ereation of a complete system of
publie prosecutors ; but beyond this demand there wps
extremely little agreement. To eay nothing of details,
it has been wory generally Dbelieved that to put the
control of the eriminal law into the hands of state officials
iz not the way to make that low respected. Tt is better
that some rogues should go quit, and seme gpuiltless men
be vexed by fulse charges, than that there should
be any room for even o groundless suspicion that party
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politizs have or cen hoave saything to do with eriminal
law.  This hus been folt and s hitherto delayed what
perhaps is the Bubed progreess of ovonts,

At Last, in 1870, after Gvesad-twenty yvesrs' discus-
sioty, o mensure, which proved to be o very small
menstre, wis passed. A Divector of Publie Prosceations
was to be appointed by the 1ome Secretary, he wis (o
be an expervicnes] Towyer, pabd by salary, o was 1y
o give wdvies Lo private prozecutors, justives, maristrate’
elevles, policemon, aml the like; and (2) himself to in.
stitute eriminal proceedings necording to rulus to be
meude by the Attoroey-Ueneral with the approval of the
Choneellor and Home Secretary, T 1883 lis oflice was
abolished, or ruther it wos enneted that the Trewsury
Boligiter showll for the future Lo also Divector of Public
Prosecutions,  DPractically the functions exevcised by
thi Diveetor bl Been very wach those which theretoloro
bued Leen exereised by the Howe Ofice, that is he had
directed the Treasury Solicitor 1o prosceute in cuses of
the swme sot as those in which soch diveetion had
ft'll'll.lkl'i_'f' been  griven by the Home Secretary. The
existence of o separade departisent for this purpose
seemned uunecessary.  Vor the future then the ',Ih*e;n_ﬂ.lu'}'
Rolicitor, subject to such regulotions as just mentioned,
is Lo tnke up the prosecution iF be thioks fit without the
need of puy orders. The ebiel and bead constaliles ave
fo bring to his notice erimes committed within their
distriets, Mo and his staff will personally see to Loodon
cases, but it seems to be intended thut country eases
shall T managed by agents, leeal solicitors, cmployed
forf the occasion amd peeid by the picee. The choiee
of counsel to eonduct these prosceutions is seemingly
left to the Attorney-Ueperal. There is |:i:1 theory) to e
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uo interference with the right of any person to institute,
'llulif‘l‘h‘tkf}, or enkry oo any criminal proceeding.  In what
kind of eases the Treasury Solivitor zhall interfere is lefs
pretty much o gquestion to be decided from timza to time
by the Attorpey-General, Lord Chancellor, and Home
Secretary, bub scemingly it is mot at present proposed that
his operations shall be extended far beyond their former
limits ; that §s to sy, he will take up eases of diffieulty,
enses inwhichi there is reanson to fear o failuve of justien,
Until this year such cuses have Teen very rave, somo five
or six hiindred nhulel_\‘ aith of some Tovrtesn thowsund
prosecutions, and of these fve or six bundred abont one
lialf have been eoinnge eases,  We lve not yet made
any large inroad on that system of not-governimentael
prosecutions of which foreigners ean see the merits if we
cun not, and it must be added that the Treasory Solicito-
in his prosecutions lus boadly any legal powers of any
liind that are not possessed by any other prosecutor or
hia solicitor,!

Albrealdy it has been made the THrector’s duty to tale
up EVery st in which o Bankraptey Counrt orders the
prosecution of any offence arising out of, or eonveeted
with, bankruptey proceedings, snd he is spocially eharged
to institute prosceations for coreapt or illegal clectoral
practices. ** Noerimipal prosecution shall e commenead
against any proprietor, publisher, editor, or any person
responsible for the puldication of a newspaper, for anx

1 The listory of projects of public prosseutions, aml of the
Tronsury Bolicitor con be tmeed in Selod Comiiller on Prblic
Progeriters, Purl. p:;_it_‘l‘l, 1866=5, Val, X1L, j i 11556, Vel V1L,
p- 347 5 Fifth Keport of Judisvbire Commession, Pacl Pajurs, 1874,
Yol. XXIV., p. 810 ; Cowmittee oa Cfiee of Pubiic Meosecitor,
Iarl. Tupers, 1884, C. 4016, Hee wlso Svlf-Glopcrnueent, § 705
Stephen, Mistery, Vol. L, p 493,
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likel published therein, without tle written fint or
allowanee of the Director of Poblic Proseeutions, or e
Majesty's Attorney-Genernl in Ireland, beirg first hnd
and obtained ™ ;1 this is & mre, it is belioved unigue,
exnmple of o kind of legizlation that may become
COLTIINGEL,

! Bintube, 1851, clo 60, see, 3.



CHAPTELR XIIT,
THE CRIMINAL ©OURTS,

Tue ecourts which receive indictments and try the
indicted are, (1) the county and bovongh Quarter Sesions,
and (2) the Wigh Court. This (if we neglect the right
of o peer to be tried by lis poors) seems to bo o correct

statement, but it needs explination, sl we should be

better conforming to common wsage were we to sy that
the trinl, if it does not take place at Quarter Sessions (of
which enough bns been =il 1), will take plice before
{z) the Queon’s Bench Division of the High Conrt, () a
vourt coustituted by Commission of Assize, of Over nid
Terminer, or of Gaol Delivery, or (<) the Central Criminal
Court. To elear up this matter, veforence must needs
be mude to a long history, lmdly to be told both
socurately and very lwiefly, but unfortunately tha
statute book roquires ws to make the effort,

For what are the Assizes! To start with, an assizs
(masiza) means @ session, a sitbing, for instanes, of the
king with lis councillors, and if at sucl a session an
ordinance is made, that ordinanee also will Te ealled an
assize ; thus an ordinance made st Claresdow is Zhe
Assize of Clarendon. Henry IL made many fawous

¥ Bee above, . 85
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assizes, nml nmong others seme which introduced a new
procedure for settling disputes about the poc.ession of
lamds. Lawsnits in which this procedure v ag used got
the name sssizes.  To determine them, reconrse wis had
to the oath of a bedy of neighbours, and this body also
was called an assize ; for the word assize hod to do hard
work, The assize in this last scense wos not guite tlw
same thing as & jury ; it was an early form of that which
enme to be o jury, IRoyal commissioners were sent
throwgh the country to detormine these lnwsnits, or, ns
the phease went, to take the assizes ; such commissioners
were Justives of Assize,  SBuch lowsaits were possible
until the I-t Juse, 1835, Sinee that dey it las Leon
ipassilde for any eme to bring an assize sgainst aoother,
and long before that day the assize had really been
supplanted by move moden forms of litigation,  Soe,
when the Queen commizsioned some one to take assizes,
she apparently commissioned him to do what eould not
Lz done,?

But haek in the thirteenth century a statute gave to
justices so commissionsd o power which grew, while that
which came to them in the words of their cominission
deelined., The King's Courts of Common Law had becowme
locnlised at Westiminster, nnd trinl by jury had become a
coanmon mole of trinl.  When sn aetion in one of thess
courts was rendy for trial, then it had been the practice
to summmon to Westminster o jury from the county to
whivh that activn belonged—a Corpish jury for o Cornish
netion ; jurers from no ether county woull kuow the
fucts, amd it wae necessary that they should know the
facts, for the jurors of those days were the witnesses

1 Zee Glossary to Stubbs's Sceloet Charfors, 5v. asisr, nod e
learned nrticle on dseize in the Penoy Cyelogedin,
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But in 12851 it was ordained that {he trial of such notions
ghould tals place in the county before the Justices of
Assize, The Conrt then in which the action was depend-
ing, instead of bididing the sheriff lwing Cornishmen to
Westininster, would tell him to have tho jurors at
Westminster on o certain doy, unless before that day
(nizi griug) Justices of Assize should come into Cornwall,
As n matter of course, the Justices of Assize come into
Cornwall, and there tried the ease with a Cornish jury
they tried it at sist podnes, and such trinls ot wise f,rn'u.a
befoe Justices of Assize there were inm the year
16873,

The counties of England were long grouped into six
eircuits in which nssizes were taken twiee a year. On
enchi oeeasion eominissions were izsued whereby the king
appeinted two of the Westminster judges, and the
serjeants-at-low who ]_:uml::‘t-ia?l] on the cirenit, his justices
to take the agsizes of the counties in that civenit, Asa
matter of fact, one of the two juldges would trnsact the
business to be done under the eommmission of assize, while
the other would sit under other commissions to be men-
tioned below, The ome would it “on the eivil sido,”
the other # on the eriminal side,” the one in black, the
gther in scarlet. The trial, therefore, generally took
place before a judge of one of the three Common Law
Conrte,  Ancient statutes had ordained that one of the
justices trying the cuse should be o judge of one of
these courts or a serjesut-at-law.,  Awvcient statutes, it
ig true, hod also aimed at keeping the deings of these
professionals under the eyes of knights of the ehire.
The Charter of 1215 conceded that there should ba four

L Stat. 13, Edw. 1, enps 30,
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such knights nszociated with the justices? But, in
comae of time, as the jealonsy of the king's judicial
power decreased, a prociice grew up of mssoe’ating with
the judgc. and serjonnts, not knights of che shire but
mere officers of the eourt, the clerk of assize and his
guboilinetes, This association beeame matter of form,
Lut of form punetually observed.  The real judieial worl
fell to the Westminster judges ; but it should be under-
stond that such a judge, let ws say of the Common Pleas,
when sitting at Exeter to try an aetion depending inone
of the Westminster courts, was sitting there, not s a
judge of the Common Pleas, but a3 o voval commissioner
sent out for thia one occnsion to tuke the nssizes of
Devonshire, and he eould try o King's Bench ease just
as rendily ns a Commen Pless cuse.  If there were a press
of work bhe wonld nsk n serjennt to try some cuises, and
this the serjeant conld do; for be, just as much 2s the
jwlge, wis o Justice of Assize named in the commission.
Tu 180, .qfl'ji."ikll.tii-utr]u\\' heeoming scaree, :’lmen'ﬁ COT-
sel were put on the smne level with thom for this purpose,
nnd the names of the quesn’s counsel on the eirenit were
wsually put in the commission of assize, so that one of
them wis competent to sit as o Justice of Assive, and
therefore to try o case at wisi privs,

But the powers, or ut least the main powers, of the
jrdges on civeuit in respect of avimes were derived from
of ber cowmissions, that of gaod delivery and that of oper
aiid ermiiner,  The former, necording to modern praetice,
was divected to tht twoe Westminster judges, the ser-
jenuts, queen’s connsel, and civenit officers, nnd eonstituted

1 See charter of 1215, ast, 185 churter of 1217, nrt. 18 ; stat,
IFEL I, e 30; 27 Edo 1, e 45 12 Ed IL, & 3; 14 Ed 1IL,
& 16,
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them, or uny two ! of them (of whom oue wns to be a
judge, go. feant, or quesn’s connsel), the Queen's justices
toodeliver tue county gnol.  The latter was directed to
the same persons, and to some great noblemen and land-
owners of the distriet, and appointed them, or any two
or more of them, the Queen's justices to il!ll.'!_l.'l;il‘ﬂ of, hear,
and determine (ayer ef ferminery all felonies or other
crimes in the counties of the eireunit ; but in this case,
agnin, one of the seting justices was to be one of the
two Westminster judges, & serjeant, or o queen's conn-
sel.  Very possibly the inelusion in this commission of
some freeholders of the shire is n trace of the once
popilar demnnd that o free man shall have the judg-
ment of iz peers.® In fact, however, for some time
back, trial voder either of these eowmissions lns becy
trial before o single justice, usually before one of the
two Westminster judges, though cceasionally a serjeant
or o quesn’s counsel tried some enses ab the judge's
roguest.

The eourts periodically and temporarily created by
those commissions were entively distinet from the courts
at Westminster ; but one of these Westminster conrts,
the Queen’s Bencly, had o high oviminal jurisdiction all
its own.  In whatever county it was holden, it was for
that county o Court of Oyer and Terminer, could receive
indietments for that county, and do justics upen the

1 A pender curious of legal fletions should consult Leversom v,
The Queen, Law Reports, 4 Cueen's Fench, 294, Dhespite the wonds
of the evomnission, it i * the ibveterate proctice™ that o single
Judge trive the case.

* Oneist, Perfassungapeschichle, § 19 [vd. 1882, 1 205, note]
According to modern inferpreters thers is el much practical
difference between these two eommismiony, fe, ey authorise
nearly the same things.
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imlicted, Thumtinnlly it was not bound down to
Westminster os was the Court of Common I leas, hut
in fact Westminster was its setiled home, and before
it therefore could be tried those indicted by a grand jury
of Midillesex,  But then, apwin, it had & control over all
wther criminal courts, It conld, by writ of corfiorar:!
order, e, the Quarter SBessions for Kent to transmit to
it an indictment received ot those sessions, and, this doue,
the seeused wonld stand bis trinl ot the Tar of the Queen's
Beneh, o Kentish jury being summeoned for that Puros:
to Westininster, or (as would be the case unless the
matter was of grave public importance) the Queen's
Bench woull order the Kentish sheriff to send a jury to
Westwinster on o cortain day nisd privs Justices of
Aszize should visit Kent.  In this lnst ense, the aecusad
would be tried in Kent by o justice sitting wnder the
eommizsion of assize, aud cwpowered therefors to try
ot wisi priug, cnses depending in the Westminster courts,

“The Assizes,” then, came to menn sittings held under
these commissions. Usually the same two judges bl
all three commissions, and commissions were issued every
spring and summer, In the present century it became
the practice to sond commissioners to deliver the gﬂ-ﬂls
in the winter also, o proctice which was gudially ex-
tended from the howme eounties to the rest of England,
(for the Qacen could issue commissions of oper and ter-
mingy and gaol delivery when it pleased her) and the
phrase, “ the Assizes' was somewhat lossely wsed to
signify s sitting of these royal commissioners, whether
they had or liad not the commission of assize,

We have spoken of these things in the past tense, but
g0 far as crimioul business is comeerned we might, with

! Boo nbove, o 104,
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but . few nominal ehanges, have spoken in the present,
In 1875, when the old courts were abolished, the criminal
jurisdiction of the Queen’s Bench wos transferved to the
new High Court, and was assigned to its Queen’s Bench
Diivision, which division (mking, for thiz purposo, tho
form of a “divisional court," ! a trilunnl constituted by
two or more judges) ean now do exnetly, or alwmost
exactly, what we bave described the (ueen's Benell ns
doing. Then, further, thore was **transferred to pd
vested in ' the new Iigh Courd the jurisdietion of the
vcourts created by commissions of assize, oyer nnd ter.
miner, and g;ml delivery, and it was declaved that such
jurisdietion should for the future not Le exercisel
except by the IHigh Court. But it was also deelared
that the Queen might, by commission of assie, o0 any
othier commission, assign o any judges of the TTigh
Court, or other persons usunlly named in commissions of
nssize, the duly of determining, within any district
fixed by the commission, any ennses depending in the
High Court, or the exercise of any civil or criminal
jurisdictivn capnble of heing exercized by the High
Court ; and any commiszioner engaged in the exercise of
such jurisdiction was to be “deemed to constitute a court
of the said High Court of Justiee"

As o matter of fact, the old commissions nre still
issued in almost their ofd form., At present, commis-
sioners ave sent out four times a year, in sumoner and
winter to take both eivil and erimine] business, in spring
and antumn to take o:nl}r criminal Dusiness, except in o
few populous districts, where eivil business alenis taken.
Dut the comrt which such a commissioner now haolds is
the High Conrt of Justiee, or, if our statute-malkers will

1 Ben nbove, 1. BB
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have it =0, " a court of the said High Conrt of Jnstice," 1
This as regards civil cases mavks n considers™ae change.
The old commissioner of nsEiEn, sit.t.iug il nisd Frius, Ve
not the Queen's Bench, or any other of the Westiinster
eourts, and, roughly speaking, his busingss was merely
to conduct the trinl by jury of questions of fack in an
action dopending in one of the conrts at Westminster,
The ecommissioney now holds the court o which the
wetion is depending, vix, the Iligh Conrt, and he, sitting
at the assize town, can dispose completely of the whole
notion, decide all questions of law, awd pronounce the
judgment of the High Court,  Asregards eriminal eases,
thie change ? as been slighter, for the commissioner of oyer
nnd terminer, or of gool delivery, eould always dispose
finally of indictinents ; the court he held could give
judgment and sentence, and bid the shedll do excen-
tiom, nwd even the ecommissioner of assize sitting
at wfsi geivs to ey iwdictments pending in the
Oueen's Beneh hwl, by statute, similar powers.  The
changes bere, then, have been smull, and of a very
techniend kind ; thoy are in words and pames rather
thon in our low ; and, indeed, dnapit.a statutory diree-
tions, we are bavdly yet aceustomed ta © deem " that the
griminal courts held under the old eommissivns ave courts
of the High Court of Justice.®

1 A pationalistic reader may urge that 47 o eoeet i2 0 court of o
cotrt, the eourt of which it s o court is eithor itsclf or some otler
eourt, and that eitled alternative is alsund, A referenee to the
ommipotencs of parlinonent is, perhaps, e only answer possible ;
bt errtain teohpical difficulties were thos inclegsntly surmsounted.

* Ope of these techuieal changes wan bronght to Bighe Ly the
focont case of thie Wipeonette (Tiowes, 1884, Fov, 26, Deo 3, 5,
10}, It sooms to me that thero ey be ofless of which it lins not
yut boen necessary to tike any necouwt,
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Now ns to the Central Crimionl Couwrt. Above we
have sputen of the unfortunate sitvation of modern
London, built as it is at a confluence of counties! In
1834, the eity, the whole of Middlosex, nud the suburban
poerts of Hssex, Kent, and Surrey were constituted o
single territory, & single “venue,” for the purpose of
indictments and eriminal trinls, The king was em-
powered by stotute to issue commissions of oyer and
terminer and gaol delivery for this district, and such
commissions were to be standing commissions, they were
to hold good until bew ecommissions should be issued.
Bueh commissions might include, by generie deseription,
the judges of the common law courts, the three judicial
officers of the city,? the lovd mayor and aldermen, certain
oiher officers, e, the Chaneellor, and sny other persong
whom the koug might name, and these were to bo judges of
a new eourt ealled the Central Criminal Court,  Bittings
under these commissions were to be held ot least twelve
timesa year, Comumissions were issned ; it is needloss to
state their antique terms, A trial atthe Ceoniral Criminal
Court (* Justice Hall in the Old Bailey,” a place long
ngo consecrated to eviminal trials, becume its home) in
fzet meant trial before one of the three civie judges, or,
if the case were grave, before a judge of one of the thres
common Inw courts. Eﬁcmiugly, tlug tribunal also must
now ‘ ba deemed to constitute a court of the said High
Court of Justice," though we have not yeb got into the
way of ealling it 0. Practically the change is small

1 Bpe nbove, . B8, # Bue above, p. 7.

2 This seems the resalt of sces. 16, 22, 20, 76, of the Judics.omn
Act of 1878, but [ am not awnre that sny ono lisa yet called the old
court by the new nume, I regret, therefore, that I must moke this
statement without giving reasoms,
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The judge who tries the graver eases is o julge of the
ITigh Court, snd no longer a judge of one of the three
eommnon law courts; other cases ore tried by tho re-
coviler, the common surjmmt-,, or smnetimes the judge of
the City of Lomdon Court.

To cease * deeming ' and come o feets: nn indicted
ecmmoner not iried at Quarter Sessions will really b
tried by single judge of the Snpreme Court | or possibly
if the erime be not of the worst, by sowa queen’s counse!
or one of the city judges, or possibly (but this is im-
|'|:|'I:|h<|.!.|1c} he will be tried at the bar of the Queen's Bench
Division by two or wmoreof its judges, The judges of the
Clnncery Division and those of the Appeal Conrt have
sometimes been sont on eivenit, but just ot present the
practice is to keep them in town, and get the eirenit
work done by the judges of the Queen's Beneh Thivision,

OF the assize geography it would be vain to say much,
After having been unaltered for ages it has lately been
subijected tomany experiments. Tostart with the county,
whether o @ connty at lavge ™ or Yo county ecorporate,”’
is the loeal unit, ik isa “venne,” bt for some time hack the
importanco of the conptics eorporate las been declining,
ginee a erimecommiited in eneof them can be triod indhe
add jncont or cireumjncenteonnty ot lnege, Theneach county
had its assize town o towns ; in Swuerset, for example,
the spring rasizes were held at Tannton, the swmner nt
Wells and Bridgewater alternately,  Then in this cen-
tury Yorkshire was fdivided] into two venoes, Laneashire
into thres, nnd Loeds, Liverpeol, and Manchester beenme
nssize towns 3 o similar honour has just been conferred
on Birmingham, and Waorwickshive has been divided
into two venues, O {he eivenits thero have heen many

¥ Bee above, p 7l
M
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maodifizitions, and last year n practice was begun of
putting all the judges in all the commissions, so that
any one of them can go to the Lelp of nn over-worked
brather, This eircuit systemn i flexible, for it is
governed as of old by the royal will, which nowidays
means that livge changes ean be mude in it without any
logislation if the Chancellor and the judges think fit.
The old law which gives to a erime o loeal chameter is
a different matter, and very possibly it will soon e
swept away, At least within the centrul eriminal dis-
trict trinl quickly follows committal, for justice is Jdone
at the Old Bailey once n month, and for the rest of
Englamd there ave quarterly gnol deliveries nnd quarter
BEESEIONS,



CHATTER XIV.
A CRIMIKAL TRIAL

A renso¥ indicted has more than one opportunity of
vhjecting te the indictment a3 not adequately charging
Lim with any erime known to the lnw, He ean do this
nt the ontset when he is arrnigned—that is, called upon
to plewd—or again after the verdiet, though of some
defects he must take advantage before the verdict or
not at all, for they will be * oured ” by a verdiet aguinst
bim. On the whole, theugh, the weensed is no longer
likely to escape by reason of o merely formal slip, as he
did in the good old doys when barbarous Inw was tem-
pered by luck, an indictment must still be & very dofinite
statement of a specific erime or specifie evimes, for which
wnd For no other orimes the acensed can be tried,  One
may sometimes be indicted of o greater erime and found
guilty of a lesser that wonld beinduded in that grester—
omee may be indicted for morder and fouad guilty of wen-
slinghtor; but one connnot be imdicted for morder and
foumed E‘llﬂf-:r' of theft., The roles about this matter and
ubout clarging a man with several erimes in one indict-
ment are N'II!II'I“I.‘:ltLHi 11-}" the distinetion between f|_l!1_1|_'|:.l'
and misdemennour, but we may fairly say that the
acensed  will have to meet some definite elarge or

a2
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charges pxpressed in language which, though needlossly
verbose, will be precise,! Deyond the indictment there
is no written pleading. The accused, unless he can
IIlEM: n I'O_'FII.I pu.rllml, or that ho has been alrendy
acquitted or convicted of the swne chiarge, pleads by
word of mouth *“‘guilty,” or “not goilty;" if the
former, then he is sentenced, if the latter, his guilt
must be proved against him.

“The jury being sworn, the trial procesds. Tt consists
of the following steps.  The prisoner is given in charge
to the jury by the officer of the conrt.  The counsel for
the Crown states his case and ealls his witnesses to prove
it, If the prisoner calls no witoesses, or culls witnesses
to character only, the counsel for the Crown may (unless
the prisoner is undefended by connsel) at the end of hls
evidence sum up its effect to the jury. The prisoner,
or his connsel, then makes iz defence, and ealls his
witnesses.  IF he ealls witnesses the counsel for the
Crown has o right to reply, and if the Altoroey-
Generel or SBolicitor-General prosecutes in person, hoe
has a right to reply whether the prisener ealls witnesses
or not. The judge then sums wp the evidence, The
jury return their verdict.  IF they acquit the prisoner,
he iz discharged. 1T they conviet Lim, he is asked in
enses of felony what be hos 4o say why judzment should
nat be passed upon bim, and unless he snys something in
arrest of judginent, be is sentencsl,” 2

The outlines of a trial by jury are familiar to English

T At present, eriminal procodurs is much morc anthgue than eivil
procedure ; but & Code of Criminal Frocedure, as well as o Onde of
suhstantive Criminal Law, has for some tine past beew awaiting the
letsure of Parlinment.

¥ Beophen, Jfist., Vol L, no 303
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vitizome ; the histary and the praises of this institution
ean be found elsewhers ; we can here notien only o few
enliont points,  The duty of serving upon juries is lnid
upon men between the ages of vwenty-one and sixty whe
hawve neortain propeviy gualifiestion, high when coinpared
with that which now gives the connty franchise. To put
the mutter shortly, one who is o louscholder rated at
£20 for in Middlesex, £30), or Los an interest in Jond
worth £10 or £20 (sccording to the npature of the
interest) is bound to sevve.  Dut for jurors, beth grand
und petiy, ab the borough sessions the gualifieation is
lower ; they need but be burgesses of the borouph, snd
this implies w0 more than rate-paying residence! It is
said fo be doubtful whether the gramd jurors ot the
nadizes meed be qualificd by property, but they are
ustally county justices. Then there nre disqualifications
and cxemptions,  Persons attainted of tresson or felony,
o eonvictnd of infamens erime, ave disqualificd unless
they have been pardoncd, and peers, members of Parli.
ment, the clergy of all confessions, prociising lawyers
unid doetovs, nod wany other persons hove been ex.
empted for veasons that are not very olwious. Then
there is & diference between comon juries and special
jurigs. A practice prew s and at length obitiined
legrislative sanction, of taking feon out the general jury
list povson. desevilual as esguires to serve ag jurors for
diflicnlt cases, nud of paying them o puives instead of
the eightpeuce given to common jurors,  As matiers
mow slatul, o person s bound to serve oo special as well
as eomtnon jyreics i he is entitled to e callod s,
if he is o banker or werchant, or i be oconpices a houss
rented at £30, o in large towns £100, In o civil gelion
V Clalovers, Loeed Gorermureaf, o 74
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which iz to be tried by jury, a special jury esn be lad
at the instance of cither party, and there is a mode
W!J.EI'E!J}' under order of the High Cowrt a misdemeanonr
{but not & felony) ean be tried by o speeind jury. In
1870 a statute decreed thot common jurors should bo
poid ton shillings a day, bot no machinery was provided
or earrying this into effect, and the net wes ot ones
repealed. A juror in a county court is paid one shilling
OF eVEry Case,

“To get twelve men into & box" is not a simple
process.  Briefly, it is this: the overseers of the parishes
yearly make out lists of the persons bound to serve
these lists are settled for ench sessional divi don by two
justices, who ean remove and add names, and bofore
whom all elaims for exemption should be nde. From,
these lists the sheridd (ie, mldorﬁ]mriﬂ'} makes the jurors'
boak for the year, distinguishing these wlo ean be
summonad for special juries.  Theo when there is to be
a sitting of o court which will need jurors, the sheriff is
bidden to summon a competent number.  The choice of
those to be summoned rests with him, o rother with
the undersheriff, but a man who has served becomes
exempt for & certain time unless the whole lat las boon
exhunsted.  Those who when swmmoned do not nitend,
can be fined, The sclection of jorors has been left in
the undersheriff's hands after the discossion of sehemes
for making the process move meelumical.

There iz some elaborate luow abont the risht o
challengo jurors, that is, to olject to their heing sworn,
It has come to us from an age when o wan wies likely
to know the neighbours who enme to try him, and little
has been heard of it for o long time past.  Either purty
to an action or prosecution can challemge the whole
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wrrny of jurors on the gronnd of the sherifl’s partinlity,
and enn elnllenge an individual jurer ss not qualified
or nob Impartinl,  This is challenging for cause, and the
teuth of the allegation is therenpon triel ; but besides
this, the secused ean clnllenge peremptorily—tlot is,
without ns=igning noy ense—{hirty-five persons in case
of treason, and twenty in case of felmy.,  There can be
no peremptory ehallenge v a civil action or on e trial
for misdemeanour.  In Ireland the right to challenge
is freely uwsed, nod of comse it may be very valunble
1f the prosecutor or the seensed fears that o fuir trial
of a crimingl ease enpot be had owing to lomal pre
judiees or the like, he can :i|1|1|}" to the Iligh Court,
which ean remove the indictment by writ of cerfiorard,
ond order that the euse be trivd at its bor or b the
Ol Bailey.

Chie of the puldic doties which one lew enfoees is the
duty of giving evidence. A person can be verquived to
testify in evimdnel prosceutions awd civil actions, and
also in mwmny  proveedings of wany kinds which ave
intllli:.-iill.u'in] ratd b than jtll.llll'ia'll.- For i-ll.i‘m'lm.’.. VT T
b gmmnoncd of o witiess, net ouly before the ordinarey
lvw courts, bfore ceclesiastical courts, before courts-
martind, hefore wagistrates aml covoners, but alzo before
either Honse o o committee of either House of Parlia-
ment ; o again, to take examples of what s becoming
vommnon, hefore the persous appoeinted by the Board of
Trade to investignte the enises of o milway accident,
or by the Homee Oifive, 1o iuﬂ‘wligulu the enuses of an
explosion.  If one thus summoned will set attewd, ha
e generally be ponished in oa very summary way,
Tu eivil actions & witness need not appear unless
a reasomable sum s tewlered to lim fe lis
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expenses, but no such tender is wecesary in a criminal
calse,

Vory great clanges have of late Deen mwde in the

law touching the competence of witnesses. A person
convicted of any owe of wany erimes was ineapable of
gi?illg ovidenee,  This lus been alteved, The testimony
of o criminal s now taken for what it s worth, ol
roccasionally it way be worth wueh,  Then, aguin, sl
prrsons inlerested in an action, ineluding, of conrse, the
parties, were incompetent to testify,  After a strenuons
apposition this vole, which some regarded as of the
highest valwe, was abolished bit by bit. The wsual
dafonee of 1t was that it ]arm'c;:tg-!i ]n_*rfu:'rl.', Thas
evidence of the parties is now so fmportant o part of
the evidenee in an asetion, that it is bhard o remember
Lhat o few vears ngo it could not be veccived, Dot still,
in eriminal eazes, the aveosed can give no evidenes, This
rale s defended on another growmd, vamely, that if he
ba allowed to testify he must be liable to be inter
rogeted, sud to questioning o prisoner modern English
opinion las had a strong dislike, Bt this dislike seems
to be vanishing. It is foreibly urged thot moocent bt
ignorant persons, when oot defendod by connsel, lose
muck by not being questioned, At present, however,
we must note this rule as one of the chict peeuliavities
of our cviminal procedure, Gonerally, also, in . cvimind
case o wife eannot testify for or aguinst her hoshand,
nor 4 busband for or against his wife.

An important part in the comduct of o trial is played
by what are koown as rales of evidense. Trial by jury
hag given birth to & system of definite canons, the object
of which i3 not mercely to prevent a waste of time over
evidenee of o kind that is presomably worth very little,
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but also to confine the attention of jurcrs ,to such
ovidence as is presumably worth muoel) A pood deal,
it muy b, 38 exclwded os * not evidenee " which would,
in the particular case, affeet o rensouable moun's ovingon,
but unyiclling, geseral rales seem necessary if there is
to be trinl by jury. More bawrm than good wight be
doue by an attempt to condense these rules into o few
paragreaphs of guch o book as this ; but the rale against:
# hiearsay,” the main upshot of which is very generally
kuown, may serve as au example, A prodent man will
often wet upon hearsay, but, on the whole, it hes been
thonght that evidence of this kind is not trustworthy
1-||m:gh to e put before a court. In critninal coses thesa
rules of evidenes are certainly not too wnfsvourable to
the accusal,  Evidemee of his good ehumcter will be
fiemid, Bub not evidenee of bis bad clovacter, unless
wvidenee of good chavacter bos already been given. 1t
i2 treated as quito irvelevant that one l.'-hlll'HL‘I]. with n
erime lins undoubtedly eommitled woany other erimes,
The eonfession, too, of the priseper will not be aduitted
if procured by the theent or promise of the constalile op
of the magistrate.  That wilnesses are open to eross-
exnmination, thil cross-cxumination has beeome one of
the fine arts, that in o eviminal trial the burden of proof
i on the Crown, need hardly be said. Law presumes
that the prisoner is innocent until be is found guilty,
bt it wers well to wager four te sne that the juory will
bo slistied of Lis guilt.”

1 Tha same rules provail when there is teind witlonut juey § bot T
dualit 'l.l.']:n_-l_h-urr"luut for wriul Ly jury, they would Lave taken their
very definite shinpe,

€ [n 1883 thens wore 11,8347 persons found guilty ageinst 2,723
fannd not guilty,
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The twelve jurora must agree befors there can be a
verdict. This bas long boen the English rule, and, ot
lenst s to criminal cases, English opinion seems to bu
girongly in its favour. Oeceasionally in civil eases the
parties will agres to abide by the verdict of a wnjoricy.
If there is no ressovable prospect of agreement, the
judge will digmiss the jurors, aund the trial having
proved abortive, the case, whether eivil or eriwiunl, can
be tried again.

Questions of law ave for the judge, questions of fuct
for the jury. This is the well-koown rule, and it is
Luown alzo that, ot least in erimiunl enses, jnmrs have
it in their power to effoctually break the rule; they can
find a general verdict of “ guilty ™ or of * not guilty."
They can thus disregard what the judge has tuld them
about the law, and give efect to any opinions or wishes
of their own ; nor ean they be ealled to accowsdt for o
perverse verdict ; corvuption, of course, would be another
matter., In zome countries, which bhave manufactured
trizl by jury in accordance with & theory, jurors are
only trusted to find the minor premise of the judieial
gyllozism ; here they are trusted to find the conclusion.
Those who best can speak say that this trost is not
misplaced ; English jurors will take the law from the
jmlge even when they do not like the Jaw, That as
many Englishmen as possible shall be ready t3 do this
is, perhaps, the best result that trial by jury ean have
for us. If they please, juvors in criminal as well a3 eivil
eases can find a special verdict, can find, that is, just the
fucts and pray the court to deaw the due conelusion, This
was lulel}" done in o trial for murder, but it i8 now
extremely rure, becanse, if there is deult sbout the law,
tle judge reserves the question for & court for Crown
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Cusos Resorved, of which hereafter, In eivil crses it i
now eommon to submit to the jury enly specific questions
of fuet,  Tu civil enses, too, new trinls ean be, and often
nrw, granted, becavse the judge has misdirected the jury
in mutler of law, or has wrongly admitted or rejected
evidence, or beenuse the verdict is * apainst the weight
of evidenee," which phrase seemingly means that the
eourt  granting tbe mnew trial is not only cons
vineed, Dbut fully convineed that the verdiet ds
wrong,  Applisations for new trials bave to be
speedily mude, bot the delay and expense caused by
such applications, aml by trials made futile becnuse
jurors do ot ngree, arve henvily weighting the trinl by
Jury of civil cases in its present cowpetition with trial
by judge.

In eriminal eases there is, properly speaking, no
pppenl. Dot (1) the High Court will sometimes? (for
the reasons for which it grants new trianls in eivil cases)
grant o new trinl after o conviction for misdemeanour ;
it does not grant o new trint in ease of fl:lun}‘, nor nfter
an aenitial for misdemeanour, (2} There is o procedure
by writ of error wherelw, with the Attorney-General’s
lenve, enses ean be taken from on inferior conrt to the
High Court, sl thenee to the Court of Appeal and
g to the Howse of Lords; if the ervor be in the High
Conrt, than the ease will go to the Court of Appeal aml
#o to the House of Lomls. Dot this can only be dove
when there is ervgpr *apparent on thie record,’” and this
phrase has o parrew amd Lighly technieal meaning,
The * record,” which, in fuct, is not drawn up unless
there is to be a writ of ervor, will contain what may

b This I believe lins enly been dome nfier n trisl] st wisi prics,
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ba called a formal listory of the trial' Tt is diffieult
to describe in general terms the errors which would
uppear there, but {und this is the important fact) no
mistake the judge may make in divecling the jury or in
admitting or exeluding evidenee, will show itsclf on
the record ; the werdiet again may be most perverse,
and yet the record will be flawless.  The sentence,
ro the other baod, will appear, s0 were the judge
to pass o seutence not authorised by law there would be
oppor on the record, DBat writs of creor are so extreniely
rare that we must 0y no more. l::i} O o ponviction |:l:|1.1t.
not wn acquittal) the judge, chairman, or recorder, at tho
trial can, if Be thinks fit, resorve o question of law {bat
nob of fuet) for o court for Crown Cases Neserved which
will be eonstituted by five or moeve judges of the High
Court, who ean finully decide the question, reverse,
amend, or afivm the judgpment. Unly ten cases were
thus beard in 1852, only twelve in 1853 ; the criminal
law is, for the more part, very well settled, or nt least
the judges whoe adwinister it, schlom have sny doubt
about its provisions,

Lastly, the Queen pan pardon a eviming] cither nbeo-
lutely or upon condition, and this power wiclded by the
Ilome Secretary 1s sometimes e 05 0 means {a clumsier
meens could hard]y be imagined) of practically nullifying
an unsatisfoctory verdiet,  Move frequently it 35 vsed for
the purpose of mitigating the punishment of one founa
guilty of wurder, which now is shoost the enly erimo

1 The record of the criminnd triud of the Tichborne claimnnt flla
shout two hundred pages of print, stabes at great length bow Coe
court adjourned from dny to day, bub sys nothiog alaut any
veidenss or any 51|||:|1:|i:|ig-'l.llr, {Ceacy ou Appeal fo the Hoee of
Loerds, ¥ol. 343). It iy a fine collection of wdieval curjositios,
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for which our Jaw has but o single doom, to wit, desth.
In general, the law does but fix some meximum punish-
ment, the judge cen give less, and the prerogative of
merey is but very seldom used to mitigate the sentence
that he passes,  The subject of appeal in criminal cases
has lately been before parlinment, and chenges are to be
expected, Lut we must lere take leave of the English
citizen on Lhe confines of "The Penel Bystem,”

THE EXD.
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prowsession of the main poiuts of the law,
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o wide cireulation."—deadany,

MACMITLAN & CO, LORDON.



3

8. THE STATE IN ITS RELATION TO TRADE. Sir T, IT.

Fannren, Hart, [Remdy,

" Tl subject is ene on which Sir I 11, Forrer, from his official pesiticn,

sprea ks with & fulness of koowledge such aa few possess, il this knowledze he

has the fucully of colveying to others iu o vigorsus cud aibtmetive way,”—
Phe Econvuz,

9. THE BTATE IN RELATION TO LABOUR. W, Srasiey

Juvoss, LLD., M.A., F.R.8. [Redy,

“ This Hittle book s full of useful information, well and thoughtfully

digested, Tle facts are conveniently grouped, either to illustrate prieciples

which the nuthor desires to ineuleabe, or fn acconlauee with the particular
brmanel of law to which they relate,"—Law Times,

10. THE LAND LAWS. F. Poutock, late Fellow of Trinity
College, Cambridge.  'rofessor of Jurisprudence o the Univessity
of Oxford, [ Moy,

e ok ns + whole can be ul‘mkﬂ]l. of with the hesrticst praise,  For its
pativnt eellection ool clear statement of fnets oo & great ond confosed subject
v oo the exeellenoe of the book as o survey of ibs suiject ean bardly be
too wull spoken of. "—Saterday Revien,

11. THE STATE AND THE CHURCH. Houw Arrove Euuwr,
M.IM [ fcaedy,

“This is an execllent work—judicions, candid, and fmpartisl"—>Neetd
Firitiah Daily Meil.

12. FOREIGN RELATIONS., Seescer WarroLe, Author of
e Mistery of Euglond frem 1515, [y,
*

o4 work whicl overy stodent of public affuira should almost know by

heart,” —Glmageie News,

12. (1) INDIA. J. 5 Corros, late Fellow of Queen's College,

O, [tvady,
{2} COLONIES AND DEFPENDENCIES. E. J. Parxe,
Fullow of University College, Oxfurd. [ Femty,

o Ohge ol the most interesting of this valuable series,"—TVie Stalizl

14 THE PENAL SYSTEM. By Sir Epwvsp Du Caxe, CB.

[Fa the pross
1f. THE NATIONAL DEFENCES. Iy Licutensnt-Colonel
Maveces, 1A, [ pregeeralion,

MACMILLAN & CO.,, LOXDOK,



Now Publisking i Crown 8o, Price 2 6d. ¢2¢h,

English aden of Letters.

Emrep sy JOHN MORLEY.

JOHNSON,

By Lesuie STETHEX.
SCOTT.

By R, H. Horros,
GIEBON,

By J. €. Momisox.
BHELLEY.

J. A, BrMoxpa.
HUME.

By Vrofl Huzeey, I"R.5.
GOLDEMITH.

By WitLiax Dracs,
DEFQE.

By W. Mixto.
BURNS.

Ly Prineipal Emsige,
SPENSER.

By the Very Rev. the Deax
oF 31, Pavy's,

THACEERAY,

By Axtmest TROLLOIE.
EUREE

By Jomwx Moniey.
BUNYAN.

By James A Frovpe
BOUTHEY.

By Prof. Dowpes.
HAWTHORNE.

By Hexny Jaues,
MILTON.

By Mang Parrison.
MACAULAY.

by J. C. Mooy,
ETERNE,

By H. D. Tramr
EWIET.

By Lzsuie STErnes.

GRAY.

By Epxuvsp Gosse.
DICKENS,

By A, W, Warn,
BENTLETY,

By Prof. IL. C. JEBm.
CHARLES LAME.

By Rev, ALvuep Aixoen,
DE QUINCEY,

By Prof. Mlassos,
LANDOR,

By Prof, Bipxer CoLvis,

| DRYDEN.

By G. SamxTsaunry,
WORDSWORTH,

By V. W. I Mvens.
LOCKE.

By I'rof. FowLer,
BYRON.

By Pref. Xicnor,
POPE.

By Lesue Srerues.

| COWPER.

By Govupwis Ssotu,
CHAUCER.

By Prof. A, W. Wavop,
FIFLDING.

By Avstrx Dopsosx.
SHERIDAN.

By Mra. Quiromaxy.
ADDISON.

Ly W. J. Counrnore,
BACON.

By the Very Dev. the

oF Br. 'AvL's.

COLERIDGE.

By H. Ih, Toarpe

Dizaxs

#o* Other Volumes to folivw,
MACMILLAN & CO., LONDON



Jr t{."' ‘ﬂ




	CONTENTS 
	CHAPTER I. 
	The Domain of English Justice


	CHAPTER II.
 
	Civil and Criminal Justice


	CHAPTER III.
 
	The County Courts


	CHAPTER IV.
 
	Law and Equity


	CHAPTER V.
 
	The High Court and The Court of Appeal


	CHAPTER VI.
 
	The House of Lords and The Chancellor


	CHAPTER VII.
 
	Civil Execution and Bankruptcy


	CHAPTER VIII.
 
	The County Magistracy


	CHAPTER IX.
 
	Borough Justices and Paid Magistrates


	CHAPTER X. 

	The Constabulary


	CHAPTER XI.
 
	Arrest, Magisterial Examination, and Summary Jurisdiction
 

	CHAPTER XII.
 
	Prosecution


	CHAPTER XIII.
 
	The Criminal Courts


	CHAPTER XIV.
 
	A Criminal Trial




